
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G104802 

JONNY REYES, Employee  CLAIMANT

GREEN HILLS FOODS, Employer  RESPONDENT

TRAVELERS INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED DECEMBER 5, 2011

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by MARK FREEMAN, Attorney, Fayetteville, Arkansas.

Respondents represented by PHILLIP CUFFMAN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On November 3, 2011, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on September 7, 2011,

and a pre-hearing order was filed on September 8, 2011.   A copy of the pre-hearing order

has been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on June

4, 2011.

3.   Claimant was earning an average weekly wage of $550.00 which would entitle

him to compensation at the weekly rates of $367.00 for total disability benefits and $275.00

for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s back on June 4, 2011.

2.   Temporary total disability benefits.
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3.   Medical.

4.   Attorney fee.

At the time of the hearing claimant clarified that the requested dates of temporary

total disability would include June 4, 2011 through August 15, 2011.

The claimant contends he suffered a compensable injury to his back while employed

with the respondent.  He contends he is entitled to temporary total disability, related

medical, and an attorney fee.

The respondents deny that the claimant suffered a compensable injury as alleged.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on September 7, 2011, and contained in a pre-hearing order filed September

8, 2011, are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his back on June 4, 2011.   

FACTUAL BACKGROUND

The claimant is a 27-year-old high school graduate who studied computer

information systems for two years in college at DeBryan.  Claimant began working for the

respondent in April or May of 2001 as a delivery driver.  The claimant delivered food and

restaurant supplies to restaurants throughout the state of Arkansas.

On June 3 and 4, 2011, claimant and a helper, Jorge Hernandez, were running a



3Reyes (G104802)

delivery route.  Claimant testified that he suffered an injury at the last delivery in Sheridan

on June 4, 2011.  Claimant testified that on that date he was unloading a 100-pound bag

of rice when he had a sharp pain in his low back that went “back and forth, up and down

as the time went by.”  Claimant testified that after this incident he felt pain in his head and

neck and that his head was pounding.  Claimant testified that as a result of this incident

it was necessary for Hernandez to finish unloading the truck.  

After the truck was unloaded, claimant and Hernandez began their trip back home

to respondent’s warehouse in Springdale.  Claimant testified that they stopped to refuel

in Alma and he noticed a problem with the brakes on the trailer.  As a result, claimant

telephoned Adriana Torres who was the acting manager on that date.  Claimant testified

that in addition to reporting the problem with the trailer he also informed Torres that he had

injured his back earlier that day.  Claimant testified that Torres informed him that she could

not do anything about the injury because the respondent’s owner was on vacation.

Claimant originally testified that he did not talk to Torres on Sunday and that he was

in so much pain he could not stand on his own.  Claimant testified that on Monday he

called the respondent’s office but the phone was not answered.  On Tuesday, June 7,

2011, claimant sought medical treatment from the Northwest Medical Center in Springdale.

Claimant was diagnosed as suffering from acute dorsal strain and acute lumbar pain.

Claimant was prescribed medication and instructed to receive follow up treatment.

Claimant next sought medical treatment at Northwest Medical Center in Springdale

on June 16, 2011.  Claimant was again prescribed medication and instructed to receive

follow up care and a physical therapist consult.

Claimant did not return to work for the respondent after June 4, 2011.  Claimant

began working for Coca Cola making deliveries on August 15, 2011.  

Claimant has filed this claim contending that he suffered a compensable injury to

his back while working for respondent on June 4, 2011.  He seeks payment of temporary
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total disability benefits, medical benefits, and a controverted attorney fee.

ADJUDICATION

Claimant contends that he suffered a compensable injury to his low back on June

4, 2011, as a result of lifting a 100-pound bag of rice while making a delivery in Sheridan.

Claimant’s claim is for a specific injury identifiable by time and place of occurrence. The

Commission has stated in Henry Weaver v. Precision Packaging, Full Commission Opinion

filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993, the following must be

shown in order to establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury.

As previously noted, claimant testified that he suffered the compensable injury to

his back while lifting a 100-pound bag of rice while making a delivery in Sheridan.

Claimant testified that he was in such pain after this incident occurred that it was

necessary for his helper, Hernandez, to finish unloading the truck.  Furthermore, claimant

testified that on the trip back to Northwest Arkansas from Sheridan he and Hernandez

talked about his back hurting him “all the way back.”  
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Claimant’s testimony is contradicted by the testimony of Hernandez.  Hernandez

testified that he does not remember the claimant injuring himself or complaining of pain.

Hernandez also testified that he did not see the claimant injure himself.  Furthermore,

Hernandez testified that on the trip back to Northwest Arkansas claimant did not mention

anything about having injured himself at work.

As previously noted, claimant also testified that on their return trip to Springdale

they stopped at a truck stop in Alma at which time the claimant noticed a problem with the

brakes on the trailer.  As a result, he had a phone conversation with Adriana Torres, the

manager in charge of respondent’s facility.  In addition to reporting the problem with the

trailer, claimant testified that he informed Torres that he had injured his back earlier that

day.  Torres testified at the hearing and contradicted claimant’s testimony.  According to

Torres, she did have a conversation with claimant about the problems with the trailer.

However, she testified that claimant did not mention anything about back problems or

having injured himself.  Furthermore, Torres testified that she had a second conversation

with claimant on the night of June 4 with regard to the trailer and claimant did not mention

any back problems during that second conversation.

It should also be noted that claimant initially testified that he did not have any

conversation with Torres on Sunday, June 5.  However, Torres testified that she

telephoned claimant on June 5 and informed him that she had his payroll check and

requested that he bring paperwork from his route to the office.  Torres testified during that

telephone conversation that claimant mentioned something about his back hurting, but he

did not indicate that he had injured it at work.  Torres testified that she met claimant at the

respondent’s office and gave him his check.  Torres further testified that claimant informed

her that he had borrowed $20 from the route money so he left to cash his check and called

her and asked her if she liked McDonald’s.  Claimant in turn brought her the $20 which he

had borrowed and a drink from McDonald’s.  Claimant testified that at the office claimant
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did not mention anything about his back or having injured it the day before.  She further

testified that claimant did not appear to be in any kind of distress or pain.  Torres testified

that her first indication that claimant was alleging that he had injured his back at work

occurred on Tuesday, June 7.

On rebuttal, claimant confirmed Torres’ testimony about seeing her on Sunday, but

he again contended that he mentioned his back injury to Torres that day.  

In summary, claimant has the burden of proving by a preponderance of the credible

evidence of record that he suffered a compensable injury to his back on June 4, 2011.  I

do note that the first medical record does indicate that claimant gave a history of having

injured his back on June 4, 2011.  However, the testimony of the witnesses in this case

contradicts the testimony of the claimant.  Claimant testified that he injured his back while

working with Hernandez and that it was necessary for Hernandez to finish unloading at the

restaurant in Sheridan.  It was also his testimony that he and Hernandez talked about the

injury all the way back to Northwest Arkansas.  Hernandez disputed that testimony and

indicated that he does not remember the claimant injuring himself or complaining of pain.

Furthermore, he testified that he did not see the claimant injure himself and that on the trip

back to Northwest Arkansas claimant did not mention anything about having injured

himself at work.  Furthermore, claimant also testified that he reported the injury to Torres

on the night of June 4.  Torres again contradicted claimant’s testimony and indicated that

while she had a conversation with claimant, it involved only problems with the trailer and

claimant did not mention any problems with his back during two telephone conversations

that night.  Furthermore, Torres testified that she had a conversation with claimant on

Sunday and that claimant did indicate that his back was hurting, but he did not indicate

that it was related to work.  Claimant subsequently came to the office and had a

conversation with Torres, but according to Torres claimant did not mention anything about

his back or having injured it the day before.  Furthermore, she testified that claimant did
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not appear to be in any kind of distress or pain.

After having had the opportunity to observe the demeanor of the witnesses and

review their testimony, I find that the testimony of Torres and Hernandez is entitled to great

weight and therefore find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his back on June 4, 2011.  Therefore, his claim for compensation

benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $350.25.

IT IS SO ORDERED.

                                                                      
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


