
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F413066

ROBIN RAY, Employee  CLAIMANT

CITY OF EUREKA SPRINGS, Employer  RESPONDENT #1

MUNICIPAL LEAGUE WCT, Carrier RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND             RESPONDENT #2

OPINION FILED MARCH 17, 2011

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by MARK FREEMAN, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by J. CHRIS BRADLEY, Attorney, No. Little Rock, Arkansas.

Respondent #2 represented by CHRISTY KING, Attorney, Little Rock, Arkansas; although
not appearing at hearing.

STATEMENT OF THE CASE

On February 23, 2011, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on January 6, 2011, and

a pre-hearing order was filed on January 7, 2011.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior opinions in this case are final.

3.   The claimant was earning sufficient wages to entitle her to compensation at the

weekly rates of $163.00 for total disability benefits and $154.00 for permanent partial

disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.    Compensability of problems with claimant’s middle and upper back.

2.    Related medical.

The claimant contends that the only issue is her entitlement to continued medical

treatment for her thoracic spine and upper back.  Claimant contends that her middle and

upper back problems are a compensable consequence of her low back injury.

Respondent #1 contends that claimant did not injure her middle or upper back

during the course of her employment and that her complaints of upper and middle back

discomfort and pain are not a compensable consequence.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on January 6, 2011, and contained in a pre-hearing order filed January 7, 2011,

are hereby accepted as fact.

2.   Claimant has met her burden of proving by a preponderance of the evidence

that her complaints of thoracic spine pain are a compensable consequence of the August

23, 2004 compensable injury.

3.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to additional medical treatment for her thoracic spine pain subsequent to August

18, 2010.   Claimant is entitled to payment of all unpaid medical relating to her thoracic

spine up to and including August 18, 2010.
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FACTUAL BACKGROUND

The claimant began working for the respondent as a park attendant in March 2004.

Claimant’s job duties for the respondent included renting boats, running a bait shop,

cleaning cabins, cleaning park grounds, and general maintenance of the park.  

In an ALJ opinion filed August 18, 2005, it was found that claimant had met her

burden of proving by a preponderance of the evidence that she had suffered a

compensable injury to her low back on August 23, 2004.  On that date, claimant developed

pain in her low back as she and her partner were moving a picnic table.  The August 18,

2005 opinion was not appealed.

A second hearing on this claim was conducted on October 15, 2008, and in an

opinion filed November 6, 2008, this administrative law judge found that claimant had

failed to prove by a preponderance of the evidence that she was entitled to additional

temporary total disability benefits.  That opinion was appealed to the Full Commission

which filed an opinion on July 8, 2009 affirming and adopting the November 6, 2008

opinion.

Medical records submitted at the hearings indicate that for an extended period of

time the claimant received conservative treatment for her low back injury including

medication, physical therapy, and injections.  On June 15, 2010, Dr. Scarrow,

neurosurgeon, performed a fusion surgery on the claimant’s low back.

Subsequent to that surgical procedure, a third hearing was conducted on February

23, 2011.  At issue is compensability of problems with claimant’s middle and upper back.

Claimant does not contend that she injured her mid and upper back on August 23, 2004,

but instead contends that those conditions are a compensable consequence of her

compensable low back injury.  Claimant seeks additional medical treatment for those

conditions.

ADJUDICATION
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If an injury is compensable, then every natural consequence of that injury is also

compensable.  Air Compressor Equipment v. Sword, 69 Ark. App. 162, 11 S.W. 3d 1

(2000), citing Hubley v. Best Western Governors Inn, 52 Ark. App. 226, 916 S.W. 2d 143

(1996).  The basic test is whether there is a causal connection between the two episodes.

Bearden Lumber Company v. Bond, 7 Ark. App. 65, 644 S.W. 2d 321 (1983).  

In the present case claimant contends that she suffers from symptoms in her mid

and upper back; specifically, her thoracic spine area between her shoulder blades and that

this condition is a compensable consequence of the August 23, 2004 injury.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that her thoracic spine complaints were a compensable

consequence of the original compensable injury.

Testimony from the claimant at the time of the May 24, 2005 hearing indicated that

claimant did have some complaints of thoracic spine pain prior to her injury with the

respondent.  However, medical records indicate that that pre-existing condition was

aggravated by physical therapy claimant was performing for treatment of her lumbar spine

injury.  In a physical therapist note dated September 23, 2005, the therapist noted that

claimant complained of thoracic spine that day, a complaint she had not previously made.

Following that visit, claimant returned to her authorized treating physician, Dr. France, on

September 27, 2005.  Dr. France’s office note indicates that claimant presented with an

exacerbation of thoracic spasm after she restarted her physical therapy program.  Dr.

France diagnosed claimant as suffering from thoracic spasm and recommended an MRI

scan.  Subsequent medical reports from claimant’s treating physicians indicate that she

continued to complain of thoracic spine problems.  An MRI scan of claimant’s thoracic

spine was taken on February 13, 2006, and was read by the radiologist as normal with mild

arthritic changes.  Claimant subsequently came under the care of Dr. Knox, neurosurgeon,
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who in a report dated February 24, 2006 noted that the radiologist had read the thoracic

MRI scan as normal.  However, it was his opinion that the scan was not completely normal

but that there were mild disc changes in the upper thoracic area.  It was Dr. Knox’s belief

that the claimant’s pain in the mid thoracic area was related to muscle spasm.

Claimant also was evaluated by Dr. Blankenship, neurosurgeon.  In a report dated

January 17, 2007, Dr. Blankenship noted a history that while working with a physical

therapist claimant developed significant pain between her shoulder blades.  As a result,

he stated:

I feel like the myofascial pain she is having in her upper
area is more an extension of lumbar myofascial pain and
some injury to the paraspinal muscles in this area while
she was exercising in physical therapy.  As a result, I do
feel like that both areas are directly work related.

Thereafter, claimant came under the care of various physicians and complaints of

thoracic spine pain were noted; however, claimant’s primary medical treatment was for her

low back pain which resulted in the surgery performed by Dr. Scarrow on June 15, 2010.

Based upon the foregoing evidence I find that claimant has met her burden of

proving by a preponderance of the evidence that her thoracic spine complaints are a

compensable consequence of her compensable low back injury.  Even though the claimant

had some thoracic spine complaints prior to her injury with the respondent, the medical

records indicate that that condition was aggravated by physical therapy she was

undergoing for her low back injury.  This finding is supported by the physical therapist’s

note of September 23, 2005, Dr. France’s history in his report of September 27, 2005, Dr.

Knox’s medical report of February 24, 2006, and the opinion of Dr. Blankenship in his

report of January 17, 2007.

The next issue for consideration involves whether claimant is entitled to continued

medical treatment for her thoracic spine complaints.  Apparently, some medical treatment
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for claimant’s thoracic spine complaints has previously been paid for by respondent since

that treatment was provided at the same time as treatment for claimant’s admittedly

compensable low back injury.  Claimant has the burden of proving by a preponderance of

the evidence that she is entitled to additional medical treatment.  Dalton v. Allen

Engineering Company, 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  Here, I find that

respondent is liable for payment of all unpaid medical treatment rendered in connection

with claimant’s thoracic spine up to and including the date of August 18, 2010, the date

she was released at maximum medical improvement by Dr. Scarrow.  I find that claimant

has failed to prove by a preponderance of the evidence that she is entitled to any

additional medical treatment for her thoracic spine subsequent to that date.

Prior to claimant’s treatment with Dr. Scarrow she underwent a thoracic MRI scan

at the request of Dr. Stensby on August 20, 2009.  That MRI scan was read by the

radiologist as essentially normal with only degenerative changes present.  Claimant

subsequently came under the care of Dr. Scarrow and ultimately underwent fusion surgery

on her lumbar spine on June 15, 2010.  Dr. Scarrow stated in a report dated August 18,

2010 that claimant had reached maximum medical improvement.  Subsequent medical

records from other physicians from whom claimant is receiving prescription medication

indicates that claimant informed those physicians that she was to return to Dr. Scarrow for

possible thoracic spine surgery.  However, no such surgery is mentioned in Dr. Scarrow’s

reports.  In fact, there is no indication in Dr. Scarrow’s reports that claimant is in need of

any medical treatment with respect to her thoracic spine.  If Dr. Scarrow were of the

opinion that claimant was in need of additional medical treatment or possible thoracic

spine surgery, Dr. Scarrow would not have opined that claimant had reached maximum

medical improvement as of August 18, 2010.

To the extent that claimant continues to suffer from thoracic spine pain, I find that

claimant has failed to prove by a preponderance of the evidence that that pain is a
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continuation of the aggravation she suffered during physical therapy in September 2005

as opposed to the degenerative disc disease which is reflected in the August 20, 2009

thoracic MRI scan.

Accordingly, I find that claimant has failed to prove by a preponderance of the

evidence that she is entitled to additional medical treatment for her thoracic spine

subsequent to August 18, 2010, the date Dr. Scarrow opined that claimant had reached

maximum medical improvement.  Respondent is liable for payment of any unpaid medical

benefits relating to claimant’s thoracic spine complaints prior to that date.  To the extent

that claimant continues to suffer from thoracic spine pain subsequent to August 18, 2010,

I find that claimant has failed to prove by a preponderance of the evidence that those

complaints are causally related to the compensable consequence which occurred during

physical therapy in September 2005.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

her thoracic spine complaints are a compensable consequence of her August 23, 2004 low

back injury.  Respondent is liable for payment of any unpaid medical benefits provided in

connection with claimant’s thoracic spine problems prior to August 18, 2010.  Respondent

is not liable for payment of any medical benefits relating to claimant’s thoracic spine

complaints subsequent to that date.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the
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hearing transcript in the amount of $218.50.

IT IS SO ORDERED.

                                                                         
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


