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OPINION FILED OCTOBER 4, 2011

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On September 8, 2011, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on February 8, 2011, and

a pre-hearing order was filed on February 14, 2011.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on November

17, 2010.

3.   The respondent has controverted this claim in its entirety.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s left hand on November 17, 2010.

2.   Related medical.

At the time of the hearing claimant clarified that it is his contention that he suffered

a gradual onset injury to his hand and wrist, not a specific injury.
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The claimant contends that he injured his left hand and wrist while working for

respondent and that as a result he is entitled to receive medical treatment.

The respondents contend the claimant did not sustain a compensable injury arising

out of and in the course of his employment as defined by the Arkansas Workers’

Compensation Act.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on February 8, 2011, and contained in a pre-hearing order filed February 14,

2011, are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable gradual onset injury to his hand and wrist while employed by the

respondent.   

FACTUAL BACKGROUND

The claimant is a 43-year-old man who has worked for respondent approximately

ten and a half years.  The claimant worked for the respondent in a department which

received clothing and sent it out to various stores.  Claimant performed three primary jobs

for the respondent, two of which required him to use a laser gun to scan bar codes and

print labels.  One of those jobs required claimant to put clothing in boxes for shipment, use

the scan gun to shoot the bar code for a particular store, and then print out a mailing label

for the box to the store.  Claimant also performed other jobs such as the cutting of cords
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on boxes on pallets and placing them on a running line and also cutting the tops off of

boxes.

In 2007 and 2008 the claimant developed carpal tunnel syndrome and he underwent

surgery by Dr. Sites.  Claimant was released by Dr. Sites to return to work on December

22, 2008.  That injury was accepted by the respondent as a workers’ compensation injury

and claimant was paid compensation benefits and eventually settled that claim by way of

joint petition.  

Claimant testified that before November 17, 2010, he noticed that in the mornings

the palm of his hand would “get a little bit swollen, but it didn’t bother me.”  Claimant

testified that those problems had been happening since May of 2010.  Claimant testified

that on November 17, 2010, he was cutting some boxes with a knife and the palm of his

hand became swollen and the thumb, index finger, and middle finger on his left hand

began to hurt.  He testified that if he closed his fingers he had pain which radiated up the

inside of his arm.  Although claimant had not previously reported any problems to his

supervisor, claimant testified that he did report the problems of November 17 to his

supervisor.

Claimant was sent by respondent for medical treatment from Dr. Berestnev on

November 18, 2010.  Dr. Berestnev diagnosed claimant’s condition as a left wrist sprain,

left deQuervain’s tendinitis.  Dr. Berestnev recommended treatment which included

medication, the use of a splint, and exercises.  Dr. Berestnev released claimant to return

to work with restrictions.

Claimant was next evaluated by Dr. Berestnev on November 24, 2010, and was

again diagnosed as suffering from deQuervain’s tendinitis.  Claimant was given an injection

on that date and Dr. Berestnev continued claimant’s work restrictions and the wearing of

a splint.  

Claimant also apparently sought medical treatment for his condition from his family
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physician, Dr. Tucker, who referred claimant to Dr. Michael Morse, neurologist.  In a letter

to Dr. Tucker dated March 23, 2011, Dr. Morse indicated that while claimant had symptoms

of carpal tunnel syndrome his nerve conduction testing was normal.  In a medical report

of that same date Dr. Morse noted that all of claimant’s nerve conduction testing was

normal and he indicated that he suspected claimant’s symptoms were due to

musculoskeletal issues rather than nerve entrapment.

Claimant has filed this claim contending that he suffered a gradual onset injury to

his hand and wrist while employed by the respondent.  He seeks payment of medical

treatment related to that injury.

 

ADJUDICATION

Claimant contends that he suffered a gradual onset injury to his hand and wrist while

employed by the respondent.  In order to prove a gradual onset injury, claimant has the

burden of proving by a preponderance of the evidence that the gradual onset injury arose

out of and in the course of his employment with respondent, that the injury was caused by

rapid repetitive motion, that the work-related injury is the major cause of his disability or

need for medical treatment, and the compensable injury must be established by objective

medical findings.  West v. Stuttgart Regional Medical Center, Full Commission Opinion

filed June 12, 2009 (F800831).  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proof.

Specifically, I find that claimant has failed to offer medical evidence supported by objective

findings establishing a compensable injury.  While claimant did make complaints of

swelling to Dr. Berestnev and Dr. Berestnev noted those complaints in his medical reports,

Dr. Berestnev by letter dated January 21, 2011 indicated that if he had observed swelling

in the claimant’s left hand it would have been documented in his narrative reports.  Instead,
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Dr. Berestnev indicated that his diagnosis of a sprain of the wrist and deQuervain’s

tendinitis was based upon other findings such as a positive Finkelstein’s test.  However,

in Buckley v. Pactiv Corporation, Full Commission Opinion filed August 18, 2003

(F106766), the Commission, citing Duke v. Regis Hairstylists, 54 Ark. App. 327, 935 S.W.

2d 600 (1996), noted that Finkelstein’s testing is a subjective test and cannot be relied

upon as an objective finding.

With respect to this issue, it should also be noted that claimant underwent the nerve

conduction velocity testing by Dr. Morse which was read as normal.

Absent objective findings establishing an injury, claimant cannot meet his burden

of proving by a preponderance of the evidence that he suffered a compensable injury to

his hand and wrist.  Although claimant made complaints of swelling, Dr. Berestnev stated

in a letter that if he had observed swelling it would have been noted in his narrative report.

Although Dr. Berestnev indicated that claimant had a positive Finkelstein’s test, that test

is considered subjective, not objective.   Finally, claimant underwent a nerve conduction

velocity test which returned as normal.  

Finally, even if it were determined that claimant had offered objective findings

establishing an injury, I would find that claimant has failed to prove by a preponderance of

the evidence that his job required him to engage in rapid repetitive motion.  While

claimant’s job with the respondent was hand intensive since claimant was using a scan gun

and labeler, I do not find that claimant’s job activities as testified to by him involved rapid

repetitive motion.  Finally, with respect to compensability, I believe it should also be noted

that at the same time claimant was working for the respondent he was also working a

second job at night which required hand intensive work.  Claimant testified that from May

2010 until April 2011 he was cleaning three banks at night working 15 to 20 hours per

week.  Claimant’s job duties required him to clean floors, bathrooms, and empty trash.

In summary, I simply find that claimant has failed to meet his burden of proving by
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a preponderance of the evidence that he suffered a gradual onset injury to his hand and

wrist while employed by the respondent.  In order to meet his burden of proof, claimant

must offer medical evidence supported by objective findings establishing an injury.  Here,

there are no objective findings present.  Furthermore, even if objective findings were

present, I find that claimant has failed to establish that his job required rapid repetitive

motion.  While claimant’s job duties did involve the use of his hands, I do not find that his

work activities required rapid repetitive motion.  Finally, I note that while claimant was

performing a hand intensive job for the respondent, he was also working another job which

likewise required intensive use of his hands.

ORDER

Claimant has failed to meet his burden of proving by a preponderance of the

evidence that he suffered a gradual onset injury to his hand and wrist while employed by

the respondent.  Therefore, his claim for compensation benefits is hereby denied and

dismissed.  

The respondent is ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $270.50.

IT IS SO ORDERED.

                                                                      
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


