
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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GARY RAINEY, Employee  CLAIMANT

DAVITA, INC., Employer  RESPONDENT
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OPINION FILED JUNE 8, 2011

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by JASON WATSON, Attorney, Fayetteville, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On May 18, 2011, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on March 3, 2011, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to his low back on September 10,

2008.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $522.00 for total disability benefits and $392.00 for permanent partial

disability benefits.
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5.   Respondent has accepted and paid permanent partial disability benefits based

on a 9% impairment rating.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Wage loss.

2.   Attorney fee.

The claimant contends that he is entitled to significant wage loss disability as a

result of his lumbar injury as well as an attorney fee on all additional benefits found due.

The respondents concede that claimant has some wage loss disability.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on March 3, 2011, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has proven by a preponderance of the evidence that he is entitled to

permanent partial disability benefits in an amount equal to 25% to the body as a whole for

wage loss as a result of his compensable injury.

3.   Respondent has controverted claimant’s entitlement to permanent partial

disability benefits in an amount equal to 25% to the body as a whole.

FACTUAL BACKGROUND

The claimant is a 49-year-old man who obtained his LPN in 1985 and an associate’s

degree as an RN in 1992.  
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In July 2008 the claimant began working for the respondent, an outpatient dialysis

clinic, as a registered and staff nurse.  Claimant’s job duties required him to assess

patients as they came into the clinic, assess patients after treatment, monitor patients

along with technicians to address any reactions while patients were on the machines, and

connecting/unconnecting patients to the dialysis machines.

Claimant testified that he normally worked in the respondent’s Fayetteville clinic,

but that on September 10, 2008 he was asked to fill in at the respondent’s clinic in

Bentonville.  Claimant was in the process of pulling up a stool next to a patient’s recliner

when the stool slipped and he fell onto the floor.  Claimant testified that he developed

immediate pain in his left hip and the parties have stipulated that claimant suffered a

compensable injury to his low back as a result of this incident.

Claimant initially sought medical treatment at Northwest Medical Center in

Bentonville where he was diagnosed as suffering from a contusion of the left hip.  Claimant

was treated with medication and instructed to receive follow-up care.  Claimant was sent

by respondent to Dr. Vandergriff for an evaluation who in a report dated September 16,

2008 diagnosed claimant’s condition as low back pain and left hip pain.   Dr. Vandergriff

treated claimant with an injection and physical therapy.  In a report dated September 26,

2008, Dr. Vandergriff indicated that a CT scan revealed a suspected disc herniation at the

L4-5 level.  Dr. Vandergriff prescribed claimant medication and referred him to Dr. Knox,

neurosurgeon.

Dr. Knox ordered a lumbar myelogram and in a report dated October 7, 2008

indicated that the myelogram revealed a lateral disc at L1-2 impinging on the exiting L1

and L2 nerve roots.  Dr. Knox indicated that he informed claimant that the risks of surgery

far outweighed any possible benefits.  He noted that the free fragment disc would resolve

and reabsorb the disc herniation.  In a report dated November 13, 2008, Dr. Knox

indicated that claimant was making a “phenomenal” recovery and released claimant to
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return to work.  By January 15, 2009, claimant’s discomfort had worsened following his

return to work and Dr. Knox treated claimant with an injection and took claimant off work.

At this point in time respondent sent claimant to Dr. Blankenship for an independent

medical evaluation and Dr. Blankenship became claimant’s authorized treating physician.

After a period of conservative treatment including medication, physical therapy, and

injections, Dr. Blankenship performed surgery on July 1, 2009.  Dr. Blankenship’s report

indicates that his discharge diagnosis was an L4-5 disc herniation with mechanical lower

back pain with right L4 radiculopathy and an L1-2 disc herniation with severe spinal canal

stenosis.  

Dr. Blankenship eventually referred claimant to Dr. Sites for an orthopaedic

evaluation of pain in his left hip.  Dr. Sites diagnosed claimant as suffering from

osteoarthritis in his hip which he attributed to the injury and he recommended that claimant

receive an injection.

Dr. Blankenship eventually ordered claimant to undergo a functional capacities

evaluation which was performed on December 7, 2009.  The report indicates that claimant

gave an unreliable effort and that claimant’s true functional capacities remained unknown

due to inconsistencies.  The report indicates that claimant has the ability to at least work

in the sedentary classification of work.

In a report dated December 10, 2009, Dr. Blankenship indicated that claimant had

reached maximum medical improvement.  He also assigned the claimant a permanent

physical impairment rating in an amount equal to 9% to the body as a whole.

Since his release from Dr. Blankenship claimant has been treated by Dr. Brooks for

pain management with that treatment consisting primarily of pain medication.

The respondent accepted and paid permanent partial disability benefits based upon

the 9% rating assigned by Dr. Blankenship.  Claimant has filed this claim contending that

he has suffered a loss in wage earning capacity as a result of his compensable injury.



5Rainey (F811258)

ADJUDICATION

When considering claims for permanent partial disability benefits in excess of the

impairment rating, the Commission may take into account various factors such as the

claimant’s age, education, work experience, and other matters reasonably expected to

affect his future earning capacity.  A.C.A. §11-9-522(b)(1).  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has suffered a loss in wage earning capacity in

an amount equal to 25% to the body as a whole.

As previously noted, the claimant is a 49-year-old man.  Claimant testified that he

dropped out of school in the eighth grade but later obtained his GED.  Claimant

subsequently became an LPN in 1985 and obtained his associate’s degree as an RN in

1992.  Much of claimant’s prior job experience has been in the nursing field.  In addition

to specific nursing duties, claimant has also performed supervisory work as a nurse.

According to the vocational evaluation submitted into evidence, the claimant worked as a

nursing supervisor for Beverly Healthcare from 1998 through 1999.  Claimant’s job duties

included hiring and firing nurses and he supervised the entire nursing department.

Claimant also testified at the hearing that he worked as an RN case manager for Home

Health overseeing CNAs which provided patient care.  Thus, in addition to patient care as

a nurse, the claimant also has some experience as a nursing supervisor.

As previously noted, Dr. Blankenship assigned the claimant an impairment rating

in an amount equal to 9% to the body as a whole.  Dr. Blankenship also ordered a

functional capacities evaluation.  I find that the findings of the functional capacities

evaluation are particularly significant in this case.  A review of the functional capacities

evaluation report dated December 7, 2009 indicates that claimant gave an unreliable effort

with 29 of 49 consistency measures within expected limits.  The report indicates that

claimant did not put forth a consistent effort.  For instance, the report notes that claimant’s
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range of motion with regard to his lumbar spine was inconsistent throughout the

evaluation, that during formal evaluation claimant’s range of motion was significantly

limited but with functional activities he demonstrated significantly increased lumbar flexion.

The report notes that claimant’s true functional capacities remain unknown due to the

inconsistencies.  Nevertheless, the report notes that claimant at least has the ability to

work in the sedentary classification of work.  After this functional capacities evaluation, Dr.

Blankenship wrote a report dated December 10, 2009 indicating that claimant was at

maximum medical improvement.  Dr. Blankenship noted that he had reviewed the

functional capacities evaluation in its entirety and agreed that it was a “significantly

unreliable effort.”  Dr. Blankenship noted that claimant was capable of performing at least

a sedentary level of work “although it is difficult to tell exactly what he is able to do based

on the unreliable effort he gave.”  

Claimant underwent a vocational evaluation from Tanya Owen who authored a

report dated May 16, 2011.  In that report Owen indicates that claimant has transferrable

skills for various jobs in the medical area.  In addition, Owen also listed various jobs which

were available within claimant’s work restrictions.

It is claimant’s testimony that he does not believe he can perform any of the jobs

listed in Owen’s report because he is not mentally, cognitively, and physically able to

perform those jobs.  It is his testimony that he has to change positions frequently during

the day and that these position changes include the ability to lie down.  Claimant testified

that he cannot lift very much weight, cannot lift from the floor, cannot sit in a chair

comfortably for more than 15 to 30 minutes, and cannot stand for any length of time.

Claimant also testified that he can only walk short distances with the use of a cane.

Significantly, these limitations testified to by the claimant are not reflected as restrictions

imposed upon him by his treating physicians; specifically, Dr. Blankenship.

Finally, claimant testified that he has not made any effort to look for employment
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following his release by Dr. Blankenship.   A claimant’s lack of interest in returning to work

and his negative attitude are impediments to a full assessment of claimant’s wage loss

disability and this demonstrated lack of motivation may be considered by the Commission.

City of Fayetteville v. Guess,  10 Ark. App. 313, 663 S.W. 2d 946 (1984).  

In summary, this claimant underwent a functional capacities evaluation in December

2009.  That evaluation indicates that claimant did not put forth a consistent effort and that

the results are unreliable.  Even within the context of those unreliable results, claimant is

capable of performing sedentary type work.  According to the vocational report of Owen,

claimant has transferrable skills in the medical field which he would be capable of

performing.  Furthermore, Owen specifically identified some job openings available in

Northwest Arkansas within claimant’s work restrictions.  Claimant has chosen not to apply

for any of those positions.  Based upon the evidence presented in this case, I find that

claimant has suffered a loss in wage earning capacity in an amount equal to 25% to the

body as a whole.  While claimant has suffered some loss in wage earning capacity, the

ability to determine the exact amount of the loss has been hampered by the unreliable

effort on the functional capacities evaluation and also the failure to look for work or apply

for any of the job openings identified by Owen.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to permanent partial disability benefits in an amount equal to 25% to the body

as a whole as the result of a loss in wage earning capacity attributable to his work related

injury.  Respondent has controverted claimant’s entitlement to permanent partial disability

benefits in an amount equal to 25% to the body as a whole.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the
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claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $474.20.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

 


