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Claimant represented by JOE D. BYARS, Attorney, Fort Smith, Arkansas.

Respondents represented by NEAL L. HART, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On September 19, 2011, the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on May 11, 2011, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on

February 11, 2009 and October 27, 2009.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injuries to claimant’s head, neck, and back on February 11,

2009.

2.   Compensability of injury to claimant’s neck on October 27, 2009.

3.   Medical.

4.   Temporary total disability benefits.
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5.   Attorney fee.

6.   Shippers’ defense.

At the time of the hearing the respondent withdrew the Shippers’ defense as an

issue.  In addition, the parties could not reach an agreement with respect to the claimant’s

average weekly wage and compensation rate; therefore, that has been added as an issue.

Finally, respondent requests a ruling on the applicability of Rule 30 with regard to the

deposition fee of Dr. Capocelli.

The claimant contends he suffered compensable injuries on February 11, 2009 and

October 27, 2009.  He requests medical, temporary total disability, and an attorney fee.

The respondents contend that claimant did not suffer compensable injuries on either

February 11, 2009 or October 27, 2009.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on May 11, 2011, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury while employed by respondent on February 11, 2009 or

October 27, 2009.

3.   The provisions of Commission Rule 30 are applicable to the deposition given

by Dr. Capocelli.  Dr. Capocelli’s deposition fee is limited to $28.00 per quarter hour,

including preparation time.
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FACTUAL BACKGROUND

The claimant is a 38-year-old man who previously worked for a contractor that

performed work for the respondent.  When claimant learned that a job with the respondent

was available in Alma he applied and became employed by respondent on May 5, 2008.

Claimant was employed as an IR technician which required him to install and repair

internet and telephone lines.  Claimant testified that his job duties required him to climb

utility poles daily. 

Claimant contends that he suffered a compensable injury on February 11, 2009.

Claimant testified that on that date he and another employee named Jeremy Bancroft were

in the process of repairing lines that had been broken by an ice storm.  Claimant testified

that they were at a customer’s home and he had to climb a utility pole to check for a

telephone dial tone.  In order to climb the pole claimant put hooks on his boots and

proceeded to climb the pole and determine that there was no dial tone.  Claimant testified

that as he was descending the pole, a portion of the pole broke causing him to lose his

footing and fall approximately five feet to the ground.  Claimant testified that he struck his

back and his head on the ground.  After sitting on the ground to collect his thoughts,

claimant testified that he got up and felt something catching in his neck and he also felt

pain shooting down his right arm.

Claimant testified that Bancroft was approximately six feet away from him at the time

of the fall and that he believes Bancroft then proceeded to drive them back to Winslow

which was approximately five to eight miles away and by the time they arrived his entire

right arm was numb.

Claimant testified that he reported for work the next day and that on that day or

within a couple of days he reported the incident to Ray Webb, an “in-charge technician.”

Claimant continued to perform his regular job duties and he sought medical

treatment from his family physician, Dr. Sanders, on March 9, 2009.  At that time claimant
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was complaining of pain in his neck and right arm.  Dr. Sanders ordered an MRI of the

claimant’s cervical spine which was performed on March 18, 2009.  The MRI report reveals

that claimant had a disc bulge and protrusion at the C5-6 level and a protrusion at the C6-

7 level.  Following the MRI scan claimant was referred for a neurological consultation.  

Claimant underwent the neurological consultation from Dr. Capocelli on April 29,

2009.  At that time it was believed that claimant was a candidate for surgery.  In addition,

Dr. Capocelli completed a work slip indicating that claimant was restricted to work which

included no bending, stooping, pushing, pulling, no lifting more than 5 pounds, and no

overhead work.  

Dr. Capocelli performed a fusion surgery on claimant’s cervical spine on June 15,

2009.  Dr. Capocelli subsequently released the claimant to return to work with no

restrictions and claimant returned to work for the respondent on September 18, 2009.

Claimant contends that he suffered a second compensable injury on October 27,

2009 while employed by the respondent.  Claimant testified that on that date he was

attempting to stand up a 92-pound ladder on a wet embankment when some of the

embankment gave way and he and the ladder rolled down the embankment into a ditch.

Claimant testified that he reported this incident to a co-employee before driving home.

Claimant testified that this incident occurred approximately four days from his next

scheduled visit with Dr. Capocelli on November 3, 2009.  According to Dr. Capocelli’s

report of that date he took an x-ray which looked good and he indicated that he did not

believe the claimant had injured anything in the most recent fall.  At the time of the visit

with Dr. Capocelli claimant also complained of recent episodes involving his passing out.

On November 5, 2009, claimant underwent an MRI scan of the brain which was read as

revealing only post-operative findings in the cervical spine but was otherwise negative with

regard to the brain.

On July 22, 2010, claimant was evaluated by Dr. Standefer, neurosurgeon.  Dr.



5Pixley (G009021/G102726)

Standefer recommended that claimant receive treatment in the form of medication, an MRI

scan, and a barium swallow.  Dr. Standefer also took claimant off work as of that date.

Claimant was next evaluated by Dr. Standefer on August 10, 2010 at which time he

indicated that the MRI scan revealed that claimant had developed a solid fusion at both

the C5-6 and C6-7 levels.  He also noted that claimant’s barium swallow was normal and

there was no evidence of a soft tissue encroachment by a minimally backed-out screw at

the C7 level.  Dr. Standefer indicated that this condition did not require any sort of surgical

revision.  However, Dr. Standefer was of the opinion that claimant appeared to have a soft

tissue contracture in his incision and that that might be contributing to spasms in his neck

area.  As a result, Dr. Standefer recommended a revision surgery of the claimant’s incision

site.  Claimant underwent this revision surgery by Dr. Standefer on September 8, 2010. 

Claimant has filed this claim contending that he suffered a compensable injury to

his head, neck, and back on February 11, 2009.  In addition, claimant contends that he

suffered another compensable injury to his neck on October 27, 2009.  Claimant seeks

payment of related medical benefits, temporary total disability benefits, and a controverted

attorney fee.  

ADJUDICATION

Claimant contends that he suffered compensable injuries resulting from specific

incidents which are identifiable by time and place of occurrence on February 11, 2009 and

again on October 27, 2009.  The Commission has stated in Henry Weaver v. Precision

Packaging, Full Commission Opinion filed February 2, 1995 (E400880), that pursuant to

Act 796 of 1993, the following must be shown in order to establish the compensability of

an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
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injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury on either February

11, 2009 or on October 27, 2009.  

Certainly, there is evidence that the claimant fell some distance from a pole on

February 11, 2009.  However, the issue is whether claimant suffered a compensable injury

as a result of that fall.

The claimant testified that he put hooks on his boots and climbed the utility pole and

determined that there was not a dial tone present.  As he was coming down the pole a

portion of the pole broke causing him to lose his footing and fall approximately five feet to

the ground.  Claimant testified that after this incident he felt a catching in his neck and felt

pain shooting down his right arm and within a few minutes his entire right arm became

numb.  It was claimant’s testimony that it was necessary for Bancroft to drive them back

to Winslow because of this numbness.

The testimony of Jeremy Bancroft does not corroborate the testimony of the

claimant.  While Bancroft did testify that the claimant fell a short distance, Bancroft testified

that the claimant was not descending the pole at the time of the fall but rather that claimant

had just started climbing the pole when he fell.  Furthermore, Bancroft testified that he

asked the claimant about his condition after the fall and claimant indicated that he was

okay.  Bancroft testified that claimant then proceeded to climb back up the pole where he
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worked for approximately five minutes before he descended.  Bancroft testified that it was

the claimant who drove the truck back to the Winslow office which was approximately 15

to 20 minutes away.  Bancroft testified that the claimant did not appear to be in pain nor

did anything seem to be out of the ordinary.  Bancroft also testified that at a Christmas

party in 2008 claimant mentioned having problems with his neck hurting.

The claimant also testified that he reported the injury to Ray Webb either the day

after it occurred or a couple of days later.  Brian Ray Webb is a union member and by

contract cannot be a “supervisor” per se.  Instead, Webb acts as a liaison between Gary

Lloyd, the respondent’s area supervisor, and the respondent’s employees in the field.

Lloyd testified that injuries were to be reported to him, but that they could also be reported

to Webb.  Lloyd testified that he did not become aware of the claimant having fallen until

he overheard a conversation outside his office between two employees.  Lloyd testified

that he believes this conversation was some three weeks to a month after the incident.

After learning of this incident Lloyd testified that he asked claimant if he had injured himself

and claimant replied that he had fallen but that it was not a “big deal.”  Lloyd went on to

testify that he did not become aware that claimant was having any physical problems

performing his job until claimant brought in a note indicating that he had been given work

restrictions.  These were the restrictions imposed by Dr. Capocelli on April 29, 2009.  

More significantly, claimant’s testimony regarding the reporting of the injury to Webb

is not corroborated by Webb.  Webb testified that he did not know anything about

claimant’s injury until claimant indicated that he was going to have neck surgery.

Q. And do you recall a point in sometime in 2009 when
you were made aware that David had hurt himself on the
job?

A. I didn’t know anything about the injury part of it until
they said he was going to have neck surgery.  I didn’t know
it had anything to do with that at the time.  I didn’t know about
it.
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In addition to the fact that claimant’s testimony is not corroborated by the

testimony of Bancroft with regard to the effects of the fall or by Webb with regard to the

reporting of the fall, I note that the first medical report does not support the finding of an

injury on February 11, 2009.  After the incident, claimant first sought medical treatment

from his family physician, Dr. Sanders, on March 9, 2009.  Not only does Dr. Sanders’

medical report not mention a fall in February 2009, but instead Dr. Sanders’ medical report

indicated that claimant had a history of neck pain in 2008 which had gotten better but that

over the last months had worsened.  In an effort to explain this history of prior neck

problems, claimant testified at the hearing that he had other falls from poles before

February 11, 2009.  Even though claimant contends that these falls were work related, no

claim for any work-related falls prior to February 9, 2009 has been made.  Instead, it is

claimant’s contention that he suffered a compensable injury initially on February 9, 2009.

The history in Dr. Sanders’ medical report of March 9, 2009 does not support this

contention.

In reaching this decision, I do note that both Anthony Hill and John Long testified

on behalf of the claimant.  Both Hill and Long were co-employees.  Hill testified that

claimant did mention a fall in February 2009 to him.  However, Hill did not indicate when

this conversation occurred.  Hill testified that it was his understanding that if an employee

suffers an injury it is to be reported as soon as it happens to their immediate supervisor.

Long testified that he did on occasion work with the claimant.  Long also testified that it

was his understanding if an employee were injured on the job they were to call their

supervisor and report the injury.  While Long testified that claimant did not have any

physical problems before, he noted that claimant was not capable of performing the same

work as before but related this to a time in which claimant showed him an x-ray which

showed that a piece of steel had been inserted in his cervical spine.  Clearly, this was

several months after the fall and it is unclear when Long noticed these problems
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beginning.

Finally, I note that Dr. Capocelli has testified that in his opinion claimant’s problems

are related to an injury in February 2009.  However, as Dr. Capocelli admitted, his opinion

is based heavily upon statements made by the claimant regarding the history of injury.

In summary, claimant has the burden of proving by a preponderance of the

evidence that he suffered a compensable injury as a result of the fall which occurred on

February 9, 2009.  It was claimant’s testimony that his fall was witnessed by Bancroft, that

he had immediate problems, and that he reported his injury to Webb the next day or within

a couple of days after the incident.  In contrast to claimant’s testimony is the testimony of

Bancroft who testified that the claimant’s fall occurred when he was climbing the pole and

that claimant indicated that he was not injured.  Bancroft further testified that claimant

proceeded to climb the pole and performed work at the top of the pole for approximately

five minutes.  Bancroft testified that claimant then drove them back to Winslow, a trip which

took approximately 15 to 20 minutes, and that during this period of time claimant did not

appear in any pain nor did anything seem out of the ordinary.  Furthermore, Webb testified

that he was not aware of any potential injury the claimant had suffered until claimant was

scheduled for neck surgery.  Lloyd, the claimant’s area supervisor, testified that he did not

become aware of any potential fall until he overheard two employees talking about the

claimant falling and that when he asked the claimant if he had been injured claimant

indicated that it was not a “big deal.”  Finally, claimant’s initial medical treatment came

from his family physician.  The medical notes from that visit do not relate a history of a fall

in February 2009, but rather indicate that claimant had neck problems beginning in 2008

which had gotten better but that over the last months had worsened.

Given the evidence presented in this case, I find that claimant has failed to meet his

burden of proving by a preponderance of the evidence that he suffered a compensable

injury as a result of the fall on February 9, 2009.  Claimant’s testimony regarding the fall
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and his immediate physical problems was not corroborated by Bancroft.  Claimant’s

testimony regarding his reporting of the injury to Webb is not corroborated by Webb.

Finally, the initial medical report does not mention a fall or accident on February 11, 2009,

but instead indicates prior problems which had worsened over the last months.

I also find that claimant has failed to prove by a preponderance of the evidence that

he suffered a compensable injury to his neck on October 27, 2009.  Even if the claimant’s

prior injury was not work related, claimant could suffer a compensable injury in October

2009 if he aggravated a pre-existing condition.  However, there is a lack of credible

evidence indicating that claimant suffered any new injury or aggravation in October 2009.

When claimant sought medical treatment from Dr. Capocelli on November 3, 2009, Dr.

Capocelli ordered an x-ray.  The x-ray report of that date indicates that there was no

evidence of soft tissue swelling and it also indicates that there is a “prior anterior screw”

but that when compared to the x-ray report of August 26, 2009, it is unchanged.

Therefore, no injury or aggravation is shown.  In addition, Dr. Capocelli after reviewing the

x-rays indicated “I do not think he injured anything with a fall after he returned to work, ....”

Claimant subsequently underwent surgery by Dr. Standefer; however, this was to

revise the incision from his previous surgery, a condition which has been found not to be

compensable.

Accordingly, for the foregoing reasons, I find that claimant has failed to meet his

burden of proving by a preponderance of the evidence that he suffered a compensable

injury on October 27, 2009.

The final issue for consideration involves the respondent’s request for a ruling on

the applicability of Rule 30 with regard to the deposition fee of Dr. Capocelli.

The respondent took the deposition of Dr. Capocelli on August 3, 2011.  It appears

from a review of the deposition testimony that Dr. Capocelli has requested a deposition fee

based upon a flat rate of $2000.  
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Subsection (I)(p) of Commission Rule 30 governs deposition/witness fee limitations

for providers.  That subsection indicates that reimbursement for a deposition is limited to

$28.00 per quarter hour, including preparation time.  This reimbursement limitation does

not apply to an expert witness who has never provided direct professional services to a

party or who has provided only direct professional services which were unrelated to the

workers’ compensation case.  Neither of these exceptions apply in the current case.

Claimant sought medical treatment from Dr. Capocelli for what he contended was a work-

related injury and for which Dr. Capocelli gave an opinion indicating that in his opinion was

a work-related injury.  Pursuant to the provisions of Rule 30, Dr. Capocelli’s deposition fee

is limited to $28.00 per quarter hour, including preparation time. 

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury while employed by respondent on either February 11, 2009 or

October 27, 2009.  Therefore, his claim for compensation benefits is hereby denied and

dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $777.85.

IT IS SO ORDERED.

                                                                  
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


