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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NOS. F009896 & F312841

MELANIE RUHL, EMPLOYEE   CLAIMANT

UNIVERSITY OF ARKANSAS 
FOR MEDICAL SCIENCES, EMPLOYER              RESPONDENT #1

PUBLIC EMPLOYEE CLAIMS, TPA                     RESPONDENT #1

SECOND INJURY FUND                        RESPONDENT #2

DEATH AND PERMANENT TOTAL 
DISABILITY TRUST FUND                                                       RESPONDENT #3

ORDER AND OPINION FILED JUNE 2, 2011 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE GARY DAVIS, Attorney at Law, Little
Rock, Arkansas.

Respondent #1 represented by the HONORABLE RICHARD SMITH, Attorney at
Law, Little Rock, Arkansas.

Respondent #2 represented by the HONORABLE DAVID PAKE, Attorney at
Law, Little Rock, Arkansas.

Respondent #3 represented by the HONORABLE CHRISTY KING, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas, on April

13, 2011.  A Prehearing Conference was held on January 18, 2011, and a

Prehearing Order was filed on January 19, 2011.  A copy of the Prehearing

Order was marked as Commission Exhibit #1 and made a part of the record
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without objection.

At the Prehearing Conference and before the hearing, the parties agreed

to the following stipulations:

1.  There were two compensable injuries, July 19, 2000 and October
23, 2003.

2.  The compensation rates are $440/330.

3.  Respondent #1 accepted a 12% permanent impairment rating
which was a 9% rating for the July 19, 2000 injury and 3% for the
October 23, 2003 injury.

4.  Respondent #2 accepted on March 22, 2011, 20% wage loss
based on the combination of injuries.

The claimant contends she is permanently and totally disabled and

alternately contends that she has suffered wage loss in excess of 20% and that

the claim is controverted for attorney fee purposes.  The claimant contends the

end of the healing period is somewhere between June 22, 2010, and August 6,

2010.  The claimant also contends that Respondent #2's request for an offset for

long term disability benefits under Ark. Code Ann. §11-9-411 may not apply to

the Second Injury Fund.  

Respondent #2 (Second Injury Fund) contends that once settlement

negotiations failed, it accepted a 20% wage loss, therefore, there was no

controversion by Respondent #2.  Respondent #2 contends that the wage loss

accepted is adequate to cover the combination of the 2000 and 2003 injury. 

Respondent #2 further contended that the claimant was first diagnosed in 2004

with a post injury condition of multiple sclerosis and this condition cannot be
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considered for extending disability for wage loss.  Respondent #2 contends the

end of the healing period was June 22, 2010, and that was the date used in

bringing the claimant current on the wage loss benefits it accepted.  

ISSUES

1.  Permanent and total disability/wage loss.

2.  End of the healing period.

3.  Offset of group benefits.

4.  Attorneys’ fees.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, incorporating by

reference the hearing transcript from the December 7, 2004, hearing and the

February 2, 2005, opinion and having had an opportunity to hear the testimony

of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with Ark. Code Ann §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  There were two compensable injuries, July 19, 2000 and October
23, 2003.

2.  The compensation rates are $440/330.

3.  Respondent #1 accepted a 12% permanent impairment rating
which was a 9% rating for the July 19, 2000, injury and 3% for the
October 23, 2003, injury.

4.  Respondent #2 accepted on March 22, 2011, 20% wage loss
based on the combination of injuries.

5.  The claimant has failed to prove by a preponderance of the
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evidence that she is permanently and totally disabled and that she
has suffered wage loss because of her compensable injuries over
the 20% wage loss that Respondent #2 has accepted and is
paying.  

6. The preponderance of the evidence supports that June 22, 2010, is
the end of the healing period.  

7. Respondent #2 is entitled to a credit for group disability benefits
paid to the claimant pursuant to Ark. Code Ann. §11-9-411. 

8. Claimant’s attorney is entitled to attorney’s fees on the 20% wage
loss benefits that claimant received and Respondent #2 is ordered
to pay the attorney’s fees pursuant to Ark. Code Ann. §11-9-715.  

DISCUSSION

The claimant, 53 years old, has a high school diploma and a registered

nurse diploma and worked as a registered nurse since 1996 at Jefferson

Regional Hospital and at UAMS.  The claimant was making $25 per hour with

the respondent employer and she last worked on November 10, 2003.  The

claimant worked part-time paying bills for her father’s business while she was

employed with the respondent employer. 

The claimant injured her neck and back on July 19, 2000, when she was

moving and twisting a bed to get it out of a room.  The claimant ultimately came

under the care of Dr. Richard McCarthy who performed a fusion on her neck on

August 18, 2000.  The claimant was having pain in her arms and numbness in

her fingers as well as neck pain.  The claimant was off work about three months

and then returned to work.  The claimant returned to work taking care of patients

and their babies and performing all tasks related to their care.  This work
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required her to be on her feet, lifting, pushing and pulling and doing computer

work.  

On October 23, 2003, the claimant had another accident where she was

helping a patient who had fainted in the shower.  The claimant described her

symptoms as neck pain and a feeling like a ripping and pulling down and her left

arm had pain and numbness.  The claimant experienced back pain as well. T. p.

32.   The claimant underwent another cervical fusion surgery in April 2006.  The

claimant was asked about her condition following the second surgery.  She

stated in part:

A. With the first surgery, after I had that done, I didn’t have the
pain, and after this surgery, the second surgery, I still have
the pain and I’ve got numbness. My hands are numb. I drop
things. And my back, right here under my shoulder blade, is
hurting now, but I can’t pick things up. I can’t type very
much. And I can’t–it’s just pain.

Q. Let me stop you for a second. You were saying hands, both
of your hands?

A. Uh-huh.
Q. When we talked a moment ago about your first

circumstances, it sounded like it was mostly your right arm–
A. Uh-huh.
Q. But it sounds like now, from the second accident, it is not

only your right hand  and arm, but it is also your left hand
and arm. Is that true?

A. Yes.
T.p. 33, lines 7-24

The claimant testified to continuing to have pain in her left arm and hand as well

as trouble sleeping.  She has had steroid injections in her back with the last one

being about two years ago.  The claimant provided a list of medications she

takes and these are prescribed by Dr. Burba, Dr. Hodges and Dr. McCarthy. 
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One medication, Tysabri, she takes for her multiple sclerosis condition which

was diagnosed in August 2004.  The claimant takes Singulair and Advair for

allergies, Synthroid for her thyroid condition, Lisinopril for blood pressure, as

well as Vitamin B and C and Omega 3 Fish Oil 1000 mg.  The other medications

are related to her neck and back condition.  These include: Gabapentin 800mg,

Tramadl/Apap (Ultracet), Ibuprofen 800 mg, Effexor 250 mg, Soma 350 mg,

Vicodin 5-500, Percocet, Imitrex 100 mg, and Lunesta.   

The claimant testified that she last worked for the respondent employer in

November 2003, and has not worked since then.  She testified that the

respondent employer sent her a termination letter advising she was terminated

effective August 28, 2004.  The claimant was not offered a job nor was she

offered any rehabilitation.  According to the claimant, she would on the average

have three or four good days a month where she might try to go to the store or

do some housework.  The claimant lives with her husband and eight year old

son.  According to the claimant, on her bad days, she would only drive her son to

school and pick him up and would sit or lay down otherwise.  The claimant

confirmed that she does not know of a job she could physically perform now.  

Under cross examination, the claimant confirmed that she was diagnosed

with multiple sclerosis in August 2004, following a brain MRI.  The claimant

confirmed that in April 2005, the medical evidence will show that she complained

of numbness in her hands and down her right leg.  The claimant verified that she

continues to have numbness in both legs now and that she has difficulty walking
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sometimes.  In May 2005, the claimant was complaining about numbness and

tingling down both legs with knots in her legs and arms.  The claimant had a

vision test in 2006 after having some vision problems and she was unable to

count the doctor’s fingers.  The claimant testified to having left eye vision

problems at this time.  

The claimant confirmed that her multiple sclerosis problems were getting

worse over the months from 2006 into 2007.  The claimant confirmed that she

currently draws Social Security Disability and draws $129.89 per month from

UNUM, a long term disability policy.

The claimant verified that she was diagnosed in 1996 with optic neuritis of

the left eye and that she is legally blind in that eye.  The claimant confirmed that

her problems from the first injury in 2000 were neck, shoulder and right arm into

the right hand and her problems following the 2003 injury was neck, shoulder,

right arm, right hand, and also the left shoulder, left arm and left hand.  The

problems were not relieved following the second surgery.  The claimant testified

that her ability to grasp is limited and she drops things.  The claimant described

her problems following her April 4, 2006, surgery to include pain as well as the

following:

A. And my arms are numb, and my hands are numb, so I can’t,
you know, do IV’s and things like that because I can’t feel,
and I can’t–I don’t like to sit and stay in one place, and those
are 12 hour shifts, and you have to type in your stuff, and I–
my back, I can’t–the pain, I can’t do it.

T.p, 84, lines 16-22.
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The claimant attributes these problems to her neck injury and neck surgeries

and contends she was given a 50 pound lifting limitation, however, she believes

that exceeds what she can do.  

ADJUDICATION

Permanent and total disability is defined as inability, because of

compensable injury or occupational disease, to earn any meaningful wages in

the same or other employment.  Ark. Code Ann. § 11-9-519(e)(1).  The burden of

proof shall be on the employee to prove inability to earn any meaningful wage in

the same or other employment. Ark. Code Ann.§ 11-9-519 (e)(2).  The same

factors considered when analyzing wage loss disability claims are usually

considered when analyzing permanent and total disability claims.  See Ark.

Code Ann.§ 11-9-519 (c); Rutherford v. Mid Delta Community Services, Inc., 102

Ark. App. 317, 285 S.W.3d  248 (2008).  Such factors include the worker’s age,

education, work experience, medical evidence and any other matters which may

reasonably be expected to affect the worker’s future earning power.  Other

factors include motivation, post-injury income, credibility, demeanor, prior work

history and education.  Glass v. Edens, 233 Ark.786, 346 S.W.2d 685 (1961);

City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984); Curry v.

Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990), 54 Ark. App. 130,

923 S.W.2d 886 (1996).  Consideration can also be given to the medical

evidence showing the claimant’s severe pain and the side effects associated

with the narcotic pain medication taken daily.  See Whitlatch v. Southern
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Development, 84 Ark. App. 399, 141 S.W.3d 916 (2004).  

In the present case, the claimant is a high school graduate with a

registered nurse diploma and has some office work experience in addition to her

nursing training and experience.  The claimant sustained two compensable

injuries involving her neck and back and underwent two cervical surgeries to

include fusions.  The claimant underwent her first cervical surgery and fusion on

August 18, 2000, and she was able to return to work as a nurse.  On October 23,

2003, the claimant had another accident and another fusion surgery followed

that injury with the surgery being performed in April 2006.  The claimant last

worked for the respondent employer in November 2003, and has not worked

since.  In August 2004, the claimant was diagnosed with multiple sclerosis and

admittedly has some problems associated with that condition.

Respondent #1 accepted a 12% permanent impairment rating assigned

for the two cervical surgeries and these benefits have been paid.  Respondent

#2 accepted a 20% diminished wage loss and has begun paying those benefits. 

The claimant contends that she knows of no job that she would be able to

perform on a regular basis.    

The claimant testified that the problems she continues to have following

the second surgery are numbness in her hands and arms, pain in her neck and

back and lifting limitations.  The claimant testified that she would be unable to

handle IV’s and other aspects of the nursing job such as being on her feet for 12

hour shifts.  She can no longer lift and move patients and equipment.  
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The claimant has seen a number of doctors with her compensable injuries

and with her condition of multiple sclerosis and she has undergone a myriad of

diagnostic testing.  On April 20, 2007, Dr. Reginald Rutherford opined, after

reviewing the claimant’s MRI study of the cervical and thoracic spine, that there

were two lesions which were consistent with multiple sclerosis and these

accounted for the claimant’s development of paresthesia of the lower half of the

body.  On July 27, 2009, the claimant had a MRI of her cervical spine without

contrast and this revealed:

CONCLUSION:
1.  Demyelinating plaque at C3-4 and at T1-2, detailed

above (consistent with progressive demyelinating
process such as MS).

 2. No compressive discopathy or substantive stenosis
despite mild spondylotic changes, most conspicuous
at C4-5, and developmentally small cervical spinal
canal diameter.

3.  No disc herniation.
4.  S/P non-instrumented ACDF C6-7 with solid bony

fusion.

The MRI did not reveal any new disc problems related to the injuries or the two

fusions.   A January 22, 2010, report from Dr. Lon Burba reveals the claimant

was complaining of being dizzy, having a lot of numbness, feeling fatigued,

stuttering at times and joints constantly aching.  Some medications were

prescribed.  There was no mention of these problems being related to the

claimant’s cervical condition.  On July 23, 2010, the claimant again saw Dr.

Burba with complaints of her joints hurting and arm and hand numbness.  Again,

no mention of these problems connected to the claimant’s cervical condition or
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work injury.  Dr. Richard McCarthy, the claimant’s orthopedic surgeon, has not

given an opinion that the major cause of the  claimant’s current problems are

related to the work injuries.  Dr. McCarthy assigned a 9% permanent impairment

rating to the claimant’s cervical condition.  Dr. James Adametz also reviewed the

claimant’s medical records and agreed with Dr. McCarthy about the 9% rating,

however, he also added another 3% for the second surgery and the second level

making the total rating 12%.  Respondent #1 accepted and paid that impairment. 

After considering the medical evidence and the testimony, I am

constrained to find that the claimant has failed to prove by a preponderance of

the evidence that she is permanently and totally disabled or that she has

suffered diminished wage loss over the 20% that Respondent #2 has accepted

relative to the compensable injuries.  The medical as discussed above supports

the claimant has some significant health issues, however, the claimant’s current

health issues are more directly related to her multiple sclerosis condition.  The

claimant’s treating physicians have not opined that the claimant’s two

compensable injuries are the major cause of her current disability.

The claimant contends the end of the healing period is somewhere

between June 22, 2010, and August 6, 2010, while Respondent #2 contends the

healing period ended June 22, 2010.  The healing period is that period for

healing of the injury which continues until the employee is as far restored as the

permanent character of the injury will permit.  Nix v. Wilson World Hotel, 46 Ark.
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App. 303, 879 S.W.2d 457 (1994).  If the underlying condition causing the

disability has become stable and if nothing further in the way of treatment will

improve that condition, the healing period has ended.  Id. Whether an

employee's healing period has ended is a factual determination to be made by

the Commission.  Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d

25 (1995).

 In the present case, the claimant sustained two compensable injuries,

one in July 2000 and one October 2003.  The claimant also underwent two

surgeries with the last surgery being April 2006.  Dr. Richard McCarthy,

orthopedic surgeon, assigned a 9% permanent impairment to the claimant’s

condition on May 15, 2002.  The claimant underwent a second fusion surgery on

April 4, 2006.  Dr. James Adametz opined on June 22, 2010, that the claimant

had reached maximum medical improvement and concurred with Dr. McCarthy’s

rating of 9% impairment.  Dr. Adametz was asked for some clarification on the

rating since there was a second fusion surgery and on August 6, 2010, Dr.

Adametz made some corrections on his opinion.  Dr. Adametz opined that the

claimant had a 9% impairment for the first cervical surgery and an additional 2%

for the second surgery and an additional 1% for the second level, making a

combined total rating of 12% permanent impairment.  I find that the claimant

reached maximum medical improvement on June 22, 2010, when Dr. Adametz

opined such and concurred with the 9% rating.  Certainly, the underlying cervical

condition was stable and further treatment was not being offered.  
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Respondent #2 next requests an offset of disability benefits pursuant to

Ark. Code Ann. § 11-9-411 for group disability benefits the claimant is being

paid.  I find that Respondent #2 is entitled to a credit for group disability benefits

paid to the claimant.  See, Henson v. General Electric 99 Ark. App.120, 257 

S.W.3d 908(2007).  

The claimant’s attorney contends he is entitled to attorney’s fees on any

wage loss benefits that the claimant is entitled.  Ark. Code Ann. §11-9-

715(a)(2)(A) provides that when the Commission finds that the Second Injury

Fund has controverted a claim in whole or in part, the Commission can direct the

Fund to pay the attorney’s fees.  In the present claim, the last permanent

impairment was assigned on August 6, 2010, where Dr. Adametz clarified the

impairment ratings which totaled 12%.  It was after that rating that the

Commission became involved in sending out Prehearing Questionnaires and a

Prehearing Conference was held on January 18, 2011, with the claimant

contending she was permanently and totally disabled or entitled to wage loss

benefits.  It was March 22, 2011, that Respondent #2 accepted the 20% wage

loss and notified the parties.  After considering the evidence of when the

impairment was assigned and when the request for permanent benefits was

made and when Respondent #2 accepted some wage loss, I find that

Respondent #2 did controvert the claimant’s entitlement of wage loss benefits

and the claimant did require the services of her attorney to pursue those

benefits.  I find that Respondent #2 is responsible for attorney’s fees for the 20%
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of wage loss benefits that was ultimately accepted pursuant to Ark. Code Ann.

§11-9-715.  

ORDER

The claimant has failed to prove by a preponderance of the evidence that

she is permanently and totally disabled and that she has suffered wage loss

because of her compensable injuries over the 20% wage loss that Respondent

#2 has accepted and is paying.  The preponderance of the evidence supports

that June 22, 2010, is the end of the healing period.  Respondent #2 is entitled

to a credit for group disability benefits paid to the claimant pursuant to Ark. Code

Ann. §11-9-411.  Claimant’s attorney is entitled to attorney’s fees on the 20%

wage loss benefits that claimant received and Respondent #2 is ordered to pay

the attorney’s fees pursuant to Ark. Code Ann. §11-9-715.  This award shall bear

interest at the legal rate until paid. The claim for other benefits is respectfully

denied and dismissed. 

IT IS SO ORDERED.

_______________________________
LINDA K. MARSHALL
Administrative Law Judge


