
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G005710

LOLITA ROGERS CLAIMANT

TYSON POULTRY, INC., SELF INSURED RESPONDENT
           

OPINION FILED JANUARY 6, 2011 

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in
Springdale, Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas. 

Respondent represented by E. DIANE GRAHAM, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on October 11,

2010, in Springdale, Arkansas.

A pre-hearing order was entered in this case on August 25,

2010.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  Prior to the commencement of the hearing, both

parties announced that they could now agree on the appropriate

weekly compensation rates.  A copy of this pre-hearing order with

this agreement noted thereon was made Commission’s Exhibit No. 1 to

the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On all relevant dates through June 14, 2010,  the

relationship of employee-employer existed between the

parties.
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2. The appropriate weekly compensation benefits were $309.00

for total disability and $232.00 for permanent partial

disability.

3. The claimant had sustained a compensable injury to her

wrists and hands by December 22, 2009.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to temporary total disability

from June 15, 2010 through a date yet to be determined.

2. Attorney’s fees.

In regard to these issues, the claimant contends:

“In March of 2010 the claimant’s hands,
wrists, and fingers were injured while she was
working.”

The claimant contends that the respondent has controverted her

entitlement to any temporary total disability benefits and her

attorney is entitled to a statutory attorney’s fee on all such

benefits awarded.   

In regard to these issues, the respondent contends:

“Respondent contends that it accepted
claimant’s claim of bilateral hand/wrist
injury as compensable. Claimant’s complaints
actually began December 22, 2009 and Tyson
provided treatment at that time and thereafter
through its plant nurses. Claimant was
subsequently sent to Dr. Sadani and he saw the
claimant on two occasions. However, the
claimant did not attend her recent scheduled
appointment of August 5, 2010.

Respondent denies that claimant is entitled to
temporary total disability benefits.
Claimant’s problems became patent December 22,
2009 and claimant returned to work and
continued to work for respondent through June



Rogers-G005710 -3-

14, 2010. After that date, the claimant
stopped coming to work and was terminated in
accordance with Tyson’s attendance policy.”

At the hearing, the respondent testified that it would accept

liability for temporary total disability benefits that would

commence with the date of the claimant’s initial corrective surgery

for her carpal tunnel syndrome (i.e. September 24, 2010) and will

continue such benefits until the claimant is again released to

return to work by her treating physician. The respondent further

contended that it had not controverted the claimant’s entitlement

to temporary total disability benefits during this period.

 DISCUSSION

I. TEMPORARY TOTAL DISABILITY BENEFITS

The first issue to be addressed is the claimant’s entitlement

to temporary total disability benefits from June 5, 2010 through a

date yet to be determined. The burden rests upon the claimant to

prove her entitlement to these benefits.

In order to meet this burden, the claimant must prove two

facts. First, she must prove that she continued within her healing

period from the effects of her compensable injuries, during the

entire period that she now seeks temporary total disability

benefits.  As her compensable injuries are to a portion of her body

that is scheduled, under Ark. Code Ann. §11-9-521, the claimant

must also prove that she had not “returned to work” during the

periods in question.  

Also playing a role in the claimant’s entitlement to the

benefits that she now seeks is the question of whether the claimant
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would be barred from receiving such benefits by the provisions of

Ark. Code Ann. §11-9-526.  Under this subsection, the claimant

would be barred from receiving any temporary total disability

benefits to which she might otherwise be entitled if she

unjustifiably refuses suitable employment that has been offered to

or procured for her by the respondent. The burden rests upon the

respondent to prove the facts necessary to invoke the provisions of

this subsection.

The nurse’s notes reflect that the claimant began complaining

of difficulties with both her hands and wrists in December of 2009.

At that time, she was apparently working in the “trainer” position,

that involved training new employees in their job duties and giving

breaks to regular line workers. At that time, the claimant was

apparently provided with medical treatment only from the plant

nurse.  The claimant continued to complain of difficulties with

this portion of her body in February, March, April, and May of

2010. During this time, the claimant continued to be provided with

medical services only by the plant nurse. 

The medical evidence shows that, on June 1, 2010, the

claimant, on her own, consulted a nurse practitioner, Robin Fojas,

at the Claude Parrish Rural Health Clinic in Lead Hill, Arkansas.

In a progress note, dated June 1, 2010, the claimant reported

complaints of bilateral hand pain, worse in the right hand than the

left, and an inability to move her thumb. On clinical examination,

the claimant was noted to have swelling in both her wrists and

hands. No particular diagnosis was made in this clinic note, and
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the only treatment provided was oral medication in the form of

Naproxen (an anti-inflammatory/pain reliever) and the wearing of

“night splints”. Blood was also drawn for a rheumatoid arthritis

screen.  At the time of this visit, the claimant was  given a slip

by Ms. Fojas that stated:

“Patient needs to be on sick leave until tests
performed to determine extent of work related
injury.”

The medical evidence next shows that the rheumatoid arthritis

screen was completed on June 2, 2010. This study was reported to be

positive for one or more anti-bodies associated with connective

tissue disease, particularly rheumatoid arthritis.  The results of

this test were apparently forwarded to Ms. Fojas.

The notes from the Claude Parrish Rural Health Clinic also

show that, on or about June 4, 2010, an appointment was scheduled

for the claimant to undergo a nerve conduction velocity study. This

study was scheduled for June 10,2010.  However, this test was never

performed.

The evidence does show that the claimant returned to Ms.

Fojas, on June 10, 2010, as indicated by a partially completed

application for FMLA. On this form, Ms. Fojas indicated that the

claimant had severe pain, swelling, and tinging in both wrists and

hands, that she needed to be treated with ice packs (alternating 30

minutes on and 30 minutes off), as “much as possible”, and night

splints for carpal tunnel.  Ms. Fojas further stated that until the

nerve conduction tests had been completed, she was unable to give
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any opinion on the claimant’s ability to work or the type and

duration of treatment required.  

On June 10, 2010, the respondent finally provided the claimant

with medical services for her compensable bilateral wrist/hand

complaints by a physician. The claimant was taken by the respondent

to Dr. Sidani, of Arkansas Orthopaedics & Sports Medicine in

Harrison, Arkansas. In his initial office notation of June 23,

2010, and marked through to indicate June 10, 2010, Dr. Sidani

recorded complaints of bilateral hand pain with occasional numbness

and tingling in the thumbs and index fingers with locking of the

thumbs and right ring finger.  He gave a diagnosis of right thumb

and right ring trigger fingers, left trigger thumb, and bilateral

carpal tunnel syndrome. He injected the claimant’s trigger fingers

and recommended continued conservative treatment using anti-

inflammatories and cock-up wrist braces. He further expressly

restricted the claimant from performing “repetitive duties at

work”. The claimant was also instructed to return for a follow up

evaluation in four weeks.

Curiously, on that same date, Dr. Sidani completed a form

provided him by Tyson’s Foods, Inc. which was entitled Referral and

Treatment Authorization. This form listed a number of potential

restrictions which were proceeded by a box to be checked if the

restrictions applied. There was also a potential restriction

entitled “Other”, which was proceeded by a box to be checked and a

subsequent blank line to be completed. For some reason, Dr. Sidani

checked all of the specific restrictions containing the word
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“repetitive”. These specific restrictions were “repetitive lifting”

and “repetitive bending”.  It appears that he or someone else then

drew a line through the restriction on “repetitive bending”. He

also wrote a capital B and circled it, presumably to indicate that

the restriction was bilateral. However, Dr. Sidani did not elect to

accurately describe the claimant’s actual restrictions under the

choice “Other”, i.e. “No repetitive duties”, as set out in his

office note. On this same form, he also indicated that the claimant

was to wear her splints at work, as well as at night.  He released

the claimant to return to limited or light duty on June 10, 2010,

and left blank that her restrictions were to terminate. 

According to the testimony of Teddy Willing, the claimant’s

supervisor, at Tyson, he was only provided with this Referral and

Treatment authorization form, upon the claimant’s return to work.

He further stated that he only considered the restriction set out

on this form (i.e. no repetitive lifting), in selecting the

employment position that the claimant would be provided.  

The Tyson nurse’s log shows that the claimant had been

accompanied on her visit with Dr. Sidani, on June 10, 2010, by

Deborah Dewbre, one of respondent’s plant nurses.  In a nurse

encounter log, which was completed by Ms. Dewbre on June 11, 2010,

Ms. Dewbre expressly recorded that Dr. Sidani had directed that the

claimant was to do “no repetitive work” until, at least, her return

appointment on July 8, 2010. Clearly, although there is a

significant difference between a restriction of no “repetitive

lifting” and no “repetitive work”.
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However, this information was apparently never conveyed to Mr.

Willing, the claimant’s immediate supervisor, and the individual

selecting the light duty position that the claimant would be

provided.

Mr. Willing testified that the claimant did not come in or

call in on June 10, 2010. However, the claimant obviously came in

to the respondent’s plant on June 10, 2010, even though she may not

have reported to work, as she was taken on that date by the plant

nurse to Dr. Sidani.  

Mr. Willing testified that the claimant did call in “sick” on

June 11,2010.  Apparently, June 12 and June 13, 2010 (a Saturday

and Sunday) were the claimant’s regular days off. 

It was the testimony of Mr. Willing that the claimant appeared

for work at the regular time on June 14, 2010. He testified that he

placed the claimant in a “grader position on x-rays” because he

felt that this position met the claimant’s restrictions of no

“repetitive lifting”. According to his testimony, this job required

the claimant to stand next to a conveyor belt that was divided into

separate “cups”. Each of these cups was to contain only one

“butterfly” of breast meat that, according to Mr. Willing, weighed

between 1 and 3 pounds. The grader was to make sure that there was

only one “butterfly” in a “cup” and that no “butterfly” had any

skin or bone.  If there was two “butterflies” in one “cup”, the

claimant was to separate the two by placing one in an empty cup on

the line. Although Mr. Willing also indicated that the grader was
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to remove any skin or bone they observed on a butterfly, but they

were not required to do so.

Mr. Willing stated that this job did not require the claimant

to work at a particularly fast pace and that this position would

“usually” allow her to move at her “own pace”. He testified that

although the line processed 85 butterflies a minute, there would

usually be only 3 or 4 a minute that would be in the same cup and

only 2 or 3 a minute would have skin on the butterfly. However, he

conceded that this would vary, particularly the number of

butterflies with skin on them, and that for periods of 2 to 5

minutes, these numbers would significantly increase. Mr. Willing

testified that, if the grader did not have time to separate

individual butterflies into individual cups or remove the skin or

bone from a butterfly, a tub or tote was located beside the

conveyer belt of their work station, in which the butterfly was to

be placed until it could be put into an individual cup or until the

skin or bone had been removed.  Mr. Willing also stated that

assistance was “readily available”, if the claimant requested or

needed it. 

Mr. Willing testified that, after the claimant had performed

this job for awhile, she complained to him about her hands and he

took her to the plant nurse. He stated that he left the claimant

receiving treatment at the nurse’s station. It was his testimony

that the claimant subsequently returned and completed her shift,

working some 8.03 hours. He also testified that the claimant
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performed this same job for the entire shift and at no time

requested help or a change in jobs.

It was Mr. Willing’s testimony that on June 15, 2010, June 16,

2010, and June 17, 2010, the claimant called into the respondent’s

automated system and indicated that she would be “absent for

sickness”. Mr. Willing acknowledged that this automated system only

provided limited choices and that there was no choice for being

absent due to a compensable injury. He also testified that the

claimant never called and spoke to him directly and did not call

into the automated system after June 17, 2010. Finally, it was his

testimony that the claimant never expressly told him that she could

perform her assigned employment duties.  He stated that, if she had

expressly told him that she could not do the assigned job, he would

have attempted to find her another position.  However, he conceded

that the respondent had no position available that would not have

required the claimant to use her hands.

The claimant’s testimony concerning her assigned employment

duties, on June 14, 2010, differs somewhat from that of Mr.

Willing.  The claimant testified, that on June 14, 2010, she was

assigned to two separate positions. She stated that she was first

assigned to the job that was described by Mr. Willing.  However, it

was her testimony that the chicken breasts were “pretty good sized”

and estimated that they weighed between 5 to 10 pounds.  The

claimant also testified that, on that particular day, almost every

other chicken breast had skin on it and had to be removed from the

line. It was her further testimony that, after performing these
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activities for several hours, the pain and swelling in her hands

increased and that she reported these increased complaints to the

plant nurse and an individual named Kevin.

The claimant stated that, that after reporting these increased

complaints, she was assigned to a different job. This job required

her to take a shovel, scoop chicken tenders out of a “tote”, place

them onto a table, inspect them to see if they retained any part of

the tendon that had attached them to the breast bone, and to clip

off any remaining tendon with a pair of scissors. It was the

claimant’s testimony that this job also caused her to experience

increased difficulties with her wrists and hands, that she returned

to the plant nurse a second time and was given medication in the

form of ibuprofen and Tylenol, which did not help. She resumed her

position, inspecting and clipping any residual tendon off of the

“tenders”.  It was her testimony that, at approximately 3:00 or

about 6 hours into her shift, she went to her lead man, whose name

she could not recall, told him of her difficulties and requested

permission to go home.  He advised her that she would have to

report this to a supervisor. At that point, she contacted a

supervisor, named Rosa, and went home.

The claimant’s testimony also differs from that of Mr. Willing

in regard to the events that occurred subsequent to June 14, 2010.

The claimant testified that she called in the following day, June

15, 2010, to the respondent’s automated system and reported that

she would be absent by selecting the “sick” option. The claimant

further testified that on June 21, 2010, she called in to the plant
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and spoke personally with a J. D. Smith, who was the respondent’s

HR manager at that time.  She testified that she had previously had

spoken with Mr. Smith, along with the plant nurses, and he was

aware of her “situation” with finding a job within her

restrictions. The claimant stated that Mr. Smith informed her that

“he was talking with corporate and his boss” in an attempt to find

a job that she could do and that he would get back in touch with

her, when such job was identified.  She testified that Mr. Smith

never contacted her and that she subsequently received, in the

mail, a “benefits packet”, from the respondent.  In this packet,

she was notified that her employment with Tyson’s had been

terminated on June 23, 2010.  The claimant admitted that she did

not contact anyone with the respondent to inquire into her

termination, but only returned to the plant, turned in her ID card,

and picked up her final paycheck. After her termination, the

claimant stated that she applied for unemployment benefits and

social security disability benefits.

The nurse’s logs for June 14, 2010, show that the claimant

made two visits on that date. The first visit, at 11:50 a.m.,

recites that the claimant was complaining of pain in her hands and

requesting a cold wrap, which was provided. The second visit was at

12:47 p.m. The notation for this visit records that the claimant

stated that she had thrown up the medication, which she had

apparently been given on her first visit, that further medication

was offered, but was refused. The claimant was directed to return



Rogers-G005710 -13-

as needed.  Curiously, the caption for this visit was given as “non

occupational visit-initial”. 

The nurse’s records (which are contained in Respondent’s

Exhibit No. 1) also contain a notation for June 17, 2010. This

notation states: 

“Team member has not been at work past 3 days. Has
called in sick. Personal illness”. (Emphasis mine)

It is somewhat interesting that the nurse indicated these absences

were due to a “personal illness”, when there was no way that the

claimant could indicate on her respondent’s reporting process

whether the absence was due to an occupational injury or illness or

a personal illness. It is also curious that the caption for this

entry is given as “occupational injury-follow up”. There is no

record in the nurse’s log that any further “occupational injury-

follow up” was made until July 8, 2010. 

The claimant testified that she continued to experience

significant difficulties with her hands and returned for the

scheduled follow up with Dr. Sidani on July 8, 2010. Dr. Sidani’s

office notation of that date coincides with the claimant’s

testimony. Dr. Sidani recorded that the claimant was in for a

scheduled recheck of her bilateral carpal tunnel syndrome, right

thumb and ring finger trigger syndrome and that she has experienced

no improvement since her initial visit. He directed the claimant to

continue her wrist bracing. Dr. Sidani also continued the

claimant’s previous restriction of no repetitive work with her

hands.  At that time, he ordered an NCV-EMG study of the claimant’s

bilateral upper extremities.
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  The plant nurse’s log records that a plant nurse again

accompanied the claimant to this visit with Dr. Sidani. In this

log, the nurse recorded that the claimant was complaining of pain

in her hands/wrists, with the right being worse than the left and

that her difficulties were worse in the mornings. The nurse further

noted that the claimant was no longer working at Tyson’s or

anywhere else. The nurse reported that Dr. Sidani had ordered nerve

conduction and electromyographic studies of the claimant’s

bilateral upper extremities to diagnose the nature of the

claimant’s complaints. Finally, the nurse included an addendum and

quoted Dr. Sidani as stating that the claimant’s physical exam was

“all over the place” and this was the reason that he was ordering

the electroneurological examination.

The medical evidence shows that the neurological examination,

which had been requested by Dr. Sidani, accomplished this intended

purpose. In his report of July 23, 2010, Dr. Miles Johnson, a

neurologist, found that the tests performed on the claimant showed

neurological abnormalities in the form of moderately severe

bilateral median neuropathies at the level of the wrists that would

be consistent with the diagnosis of carpal tunnel syndrome. Dr.

Johnson also noted that failing conservative treatment with cock-up

splints, nonsteroids, and possibly intercarpal cortosteroids, the

claimant would be a good candidate for bilateral carpal tunnel

releases. 

In his follow up visit of August 19, 2010, Dr. Sidani observed

that the claimant had failed to improve, even though she had been
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treated for some time with cock-up wrist bracing, anti-

inflammatories, limited job duties, and even no work.  Thus, he

recommended the surgical release of the carpal tunnel of both of

the claimant’s wrists, with the right being first.  While the

claimant was weighing the risk of these procedures with the

potential benefit, he continued to restrict the claimant’s

employment activities to no repetitive use of her hands.

The claimant testified that she elected to undergo the

recommended surgery. According to the claimant’s testimony, the

surgical release on her right carpal tunnel was performed by Dr.

Sidani on September 24, 2010. The same procedure on the claimant’s

left carpal tunnel was scheduled for October 15, 2010, and

presumably has been performed.   

The evidence presented clearly establishes that the claimant

continued within her healing period from her compensable moderately

severe bilateral carpal tunnel syndrome, after June 15, 2010. The

medical evidence unquestionably shows that throughout this time the

claimant has been under active medical treatment for the actual

physical damage caused by her compensable carpal tunnel syndrome by

Dr. Sidani. This includes the surgical release of her right carpal

tunnel on September 24, 2010, and the likely release of her left

carpal tunnel on October 15, 2010. Thus, I find the claimant has

satisfied the first requirement for her entitlement to temporary

total disability benefits from June 15, 2010 through a date yet to

be determined.
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The respondent seems to imply that the claimant somehow

unnecessarily extended her healing period and resulting period of

temporary disability by missing a scheduled appointment with Dr.

Sidani on August 5, 2010, and by not immediately agreeing to

undergo carpal tunnel surgery, when it was recommended by Dr.

Sidani on August 19, 2001. However, the evidence fails to support

such an inference.

I find the claimant’s explanation for missing her appointment

on August 5, 2010, to be credible. The claimant has diligently kept

all of her other scheduled appointments for testing and treatment.

I also find it reasonable and prudent for the claimant to take some

time to weigh the potential benefits against the potential risks

before agreeing to surgery. There is simply no evidence that either

of these factors were unreasonable, unnecessary, or more

importantly resulted in any substantial delay in the claimant’s

recovery.

The greater weight of the evidence shows that the claimant has

not been employed in any capacity, on and after June 15, 2010.

Since June 15, 2010, the claimant has continued to experience

significant pain and discomfort from her compensable moderately

severe bilateral carpal tunnel syndrome that is exacerbated by any

substantial use of her hands, since June 15, 2010. She has also

continued to be medically restricted from any repetitive use of her

hands during this entire time. Clearly, these instructions would

effectively prevent the claimant from having any reasonable

expectation of obtaining regular gainful employment, for which she



Rogers-G005710 -17-

is otherwise qualified, in the open job market. (As the claimant’s

compensable injury is to a “scheduled member”, she need not prove

actual total disability.  However, if the record so shows, this

fact cannot be simply disregarded).

The greater weight of the evidence also shows that the

employment position that the respondent provided the claimant on

June  14, 2010, required repetitious use of her hands.  This would

be contrary to her medically imposed restrictions.  

Mr. Willing testified that the job he assigned the claimant

only required her to pick up, at least, 3 to 4 pieces of chicken

per minute and place them in separate cups.  He further stated that

the job also required her to occasionally pull out an unspecified

number of chicken pieces that had skin remaining on them and place

them in a tub or “tote”.  He described this latter activity as

occurring for no more than 5 minutes at a time, but did not give

any estimation on the number of pieces that could be involved.

However, even this described activity would require the claimant to

use her hands to grasp and move at least 1,440 to 1,920 pieces of

chicken over an 8 hour shift, not considering the removal of the

pieces with skin.

I find the claimant’s description of her initially assigned

position to be more accurate. Clearly, the claimant was the one

actually performing the position. It was her testimony that, when

the pieces with skin were also considered, she averaged grasping

and moving 10 to 15 pieces of chicken breast a minute, or 4,800 to

7,200 per shift.
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Although the only restriction considered by the respondent, in

selecting the position to be provided to the claimant, was “no

repetitive lifting”, this was obviously not an accurate description

of the actual restrictions resulting from the claimant’s

compensable moderately severe bilateral carpal tunnel syndrome. The

accurate description of her medically imposed restrictions would be

no repetitive use of her hands, in any manner. The employment

position provided the claimant on June 14, 2010, unquestionably

required repetitive use of her hands and exceeded the claimant’s

physical capacity. Thus, not expectedly, the claimant’s employment

activities, on June 14, 2010, increased the pain and discomfort in

her hands.  

While Mr. Willing may not have been aware of the claimant’s

actual medically imposed restrictions due to the wording of the

form given him, the plant nurse  and thus the respondent were well

aware of this fact, as evidenced by the nurse’s log. It would

clearly be the respondent’s duty to insure that pertinent

information was made available to the person assigned to select the

light duty job that was to be given the claimant.  

Mr. Willing also emphasized the fact that, on June 14, 2010,

the claimant did not expressly ask for assistance in performing

assigned job duties or advise him that she could not do the

assigned job.  Mr. Willing stated that, had the claimant expressly

required such relief, her request would have been granted. However,

it is obvious from his testimony that he was aware that the

claimant was experiencing pain and discomfort in her hands, while
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performing her assigned job duties, and yet he made no attempt to

find her another position. As he indicated in his testimony, he was

unaware of any job that the claimant could be given that did not

require substantial use of her hands.

When all of these facts are considered together, I find that

the claimant’s attempt at employment, on June 14, 2010, does not

constitute a “return to work” within the meaning of Ark. Code Ann.

§11-9-521(a), and that the claimant did not “return to work” at

anytime after that date. Therefore, I find that the claimant has

satisfied the second and final requirement for her entitlement to

temporary total disability benefits from June 15, 2010 through a

date yet to be determined.

I further find that the greater weight of the evidence fails

to show that the respondent has ever “offered to or procured for”

the claimant employment “suitable” to her physical capacity.

Clearly, the position provided the claimant on June 14, 2010, was

not “suitable” as it involved repetitive use of her hands. In fact,

the testimony of Mr. Willing raises significant doubt as to whether

the respondent had any employment position that would be

“suitable”.  However, if it did, such a position was never offered

the claimant. Without such an offer, there can be no justified

refusal, and the provisions of Ark. Code Ann. §11-9-526 would have

no effect on the claimant’s entitlement to the temporary total

disability benefits she now seeks.

In summary, I find that the claimant has proven that she has

been rendered temporarily totally disabled by her compensable
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bilateral carpal tunnel syndrome for the period of June 15, 2010

through a date to be determined.  I further find that the claimant

is not barred from receiving benefits, during this period, by Ark.

Code Ann. §11-9-526.

II. ATTORNEY’S FEES

The final issue to be addressed concerns the issues of

controversion and appropriate attorney’s fees for the claimant’s

attorney.  At the hearing, the respondent announced that they did

not intend to controvert the claimant’s entitlement to temporary

total disability benefits for her compensable bilateral carpal

tunnel syndrome from the date of her surgery by Dr. Sidani through

the date of her release to return to work by Dr. Sidani. The

claimant maintains that the respondent has controverted her

entitlement to any and all temporary total disability benefits and

that her attorney is entitled to the maximum attorney’s fee on such

benefits.

The pre-hearing conference was held in this claim on August

25, 2010. This would have been slightly less than one week

following Dr. Sidani’s recommendation of corrective surgery, on

August 19, 2010. However, no mention was made by the respondent of

instituting the payment of temporary total disability benefits at

the time that this corrective surgery was performed. Further, there

was no indication by the respondent that it would commence the

payment of temporary total disability benefits at the time of the

claimant’s initial surgery, at any time prior to the hearing, even

though the initial surgery was actually performed on September 24,
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2010, which was over two weeks prior to the hearing.  Finally, it

appears that no temporary total disability benefits had actually

been paid, as of the date of the hearing. 

Clearly, the respondent initially controverted the payment of

the claimant’s entitlement to any temporary total disability

benefits, on and after June 15, 2010. This action resulted in the

claimant obtaining legal counsel and her attorney pursuing the

claimant’s right to these benefits to the hearing before this

Commission. To allow the respondent to come in, at the hearing, and

attempt to “uncontrovert” a portion of these benefits, simply does

not seem appropriate. Although I do not believe this to be the case

in the present claim, such a practice would clearly allow a

respondent to compel the claimant to obtain legal counsel, to cause

claimant’s counsel to expend significant time and effort to obtain

benefits for his client, and then come into the hearing and limit

the amount of compensation that the claimant’s attorney can receive

for his or her efforts.  

I find that the respondent has controverted the claimant’s

entitlement to any temporary total disability benefits for the

period of June 15, 2010 through a date yet to be determined. The

claimant’s attorney is entitled to the appropriate statutory fee on

such controverted benefits.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.
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2. On all relevant dates through June 14,

2010, the relationship of employee-self

insured employer existed between the

parties.

3. On all relevant dates, the claimant

earned wages sufficient to entitle her to

weekly compensation benefits of $309.00

for total disability and $232.00 for

permanent partial disability.

4. The claimant had sustained compensable

injuries to her wrist and hands, in the

form of bilateral carpal tunnel syndrome

and trigger finger syndrome of her thumbs

and the ring finger of her right hand, by

December 22, 2009.

5. There is no dispute, at the present time,

over the claimant’s entitlement to

reasonably necessary medical services for

her compensable injuries.   

6. The claimant has been rendered

temporarily totally disabled, as a result

of the effects of her compensable

bilateral carpal tunnel syndrome, for the

period of June 15, 2010 through a date

yet to be determined. Specifically, the

claimant has proven by the greater weight
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of the credible evidence that, during

this period, she continued within her

healing period from the effects of her

compensable bilateral carpal tunnel

syndrome and had not “returned to work”,

as a result of this compensable

condition.

7. The provisions of Ark. Code Ann. §11-9-

526, are not applicable to the present

claim and do not bar the claimant from

entitlement to temporary total disability

benefits from June 15, 2010 through a

date to be determined. Specifically, the

greater weight of the credible evidence

fails to establish that the respondent

procured or provided to the claimant

“suitable” employment that was within her

actual restrictions and limitations

imposed by her compensable bilateral

carpal tunnel syndrome.

8. The respondent has controverted the

claimant’s entitlement to temporary total

disability benefits from June 15, 2010

through a date yet to be determined. 

9. The appropriate fee for the claimant’s

attorney is the statutory attorney’s fee
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on the temporary total disability

benefits herein awarded.

ORDER

The respondents shall pay to the claimant temporary total

disability benefits for the period beginning June 15, 2010 and

continuing through a date yet to be determined.  

The respondent shall pay to the claimant’s attorney the

statutory attorney’s fee on the controverted temporary total

disability benefits herein awarded. One-half of this fee is the

obligation of the respondent in addition to such benefits.  The

remaining one-half of this fee is to be withheld by the respondent

from the benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump ump without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                             
                                 MICHAEL L. ELLIG
                             ADMINISTRATIVE LAW JUDGE
                                         


