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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. F708235

JIMMY ROGERS             CLAIMANT

HYDE’S TERMITE & PEST CONTROL                   RESPONDENT EMPLOYER

WESTPORT INSURANCE CORPORATION            RESPONDENT CARRIER

ORDER AND OPINION FILED JULY 1, 2011 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney at
Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing on May 27, 2011, in Jonesboro,

Arkansas.  A Prehearing Conference was held on January 18, 2011, and a

Prehearing Order was filed the same date.  A copy of the Prehearing Order was

marked as Commission Exhibit #1 and made a part of the record without

objection.

At the Prehearing Conference, the parties agreed to the following

stipulations:

1.  There was a July 9, 2007 compensable injury.

2.  The compensation rates are $347/260.

The claimant contends he is entitled to additional medical benefits to
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include the second surgery by Dr. Abraham, additional temporary total disability

benefits from December 1, 2009 forward, a 20% permanent impairment rating

assigned by Dr. Abraham, permanent and total disability benefits or alternatively,

wage loss benefits and attorney’s fees.  The claimant further contends that no

permanent impairment has yet been paid by respondents.  The claimant

contends that the second surgery at L3-4 was a compensable consequence of

the initial injury.  

Respondents #1 contend the additional medical request specifically for

the second surgery is not related to the original injury and has been

controverted.  Respondents accept no responsibility for the L3-4 levels of the

claimant’s back.  Additional medical the claimant has pursued is not reasonable

and necessary and related to the compensable injury.  Respondents deny any

additional temporary total disability is owed the claimant for his compensable

injury.  Respondents contend it has accepted a 8% permanent impairment rating

and acknowledge that has not been paid pending earlier settlement negotiations. 

Respondents acknowledge the 8% impairment is owed the claimant and an

attorney’s fee on the impairment is owed.  Respondents contend the end of the

healing period is the date that temporary total disability was last paid. 

Respondents further contend that the claimant is not permanently and totally

disabled as a result of his compensable injury nor is he entitled to wage loss

benefits.

Respondent #2, Death and Permanent Total Disability Trust Fund, defers
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to the outcome of litigation.

ISSUES TO BE LITIGATED

1.  Additional Medical

2.  Additional Temporary Total Disability Benefits

3.  Permanent Impairment Rating

4.  Permanent and Total Disability/Wage Loss

5.  Attorney’s fees

From a review of the record as a whole, to include medical reports,

depositions of Dr. John Brophy and Dr. Robert Abraham, documents and other

matters properly before the Commission, as well as incorporating by reference

the transcript of the December 12, 2008, hearing and the Opinions that followed,

and having had an opportunity to hear the testimony of the witnesses and to

observe their demeanor, the following findings of fact and conclusions of law are

made in accordance with Ark. Code Ann §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  There was a July 9, 2007 compensable injury.

2.  The compensation rates are $347/260.

3.   The claimant has proven by a preponderance of the evidence that
the additional medical treatment he has pursued is reasonable and
necessary and related to the compensable injury.   Respondents
are responsible for the reasonable and necessary medical.  

4. The claimant has proven by a preponderance of the evidence that
he remained in his healing period and unable to earn wages from
December 1, 2009 through October 6, 2010.  The end of the
claimant’s healing period is October 6, 2010.  
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5. The claimant has proven by a preponderance of the evidence that
he sustained a 12% permanent impairment rating to the body as a
whole.  

6. The claimant has failed to prove by a preponderance of the
evidence that he is permanently and totally disabled.  

7. The claimant has proven by a preponderance of the evidence that
he has suffered a 25% diminished earning capacity in addition to
the permanent impairment rating.

DISCUSSION

The claimant, 53 years old, worked for the respondent employer doing

pest control and termite inspection.  On July 9, 2007, the claimant was running

to turn off some spray when he stepped in a hole and jarred himself.  Before the

July 2007 incident, the claimant had not had medical treatment for his back, leg

or hip.  Before the claimant’s April 1, 2008 surgery, he was experiencing back

pain and his legs would go numb and he had trouble straightening up.  The

claimant tried to work after his injury and before the surgery.  The claimant has

not worked since the surgery.

After the surgery, the claimant’s pain was relieved some and he was able

to straighten up.  The claimant underwent a second surgery in December 2009. 

The claimant did not work between the first and second surgery.  The claimant’s

family doctor, Dr. C. L. Kemp, noted in a September 19, 2009, report that the

claimant was unable to work until further notice.  The claimant was continuing to

have back and leg pain.

The claimant testified to having a seizure following his first surgery and
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he contends this was related to a diagnostic test.  The claimant confirmed he

had no events between the first and second surgery.  The claimant’s health

insurance paid toward the second surgery.  The claimant has treated with his

family doctor, Dr. Kemp, and the orthopedic doctor, Dr. Abraham, and he has

seen Dr. John Brophy two or three times.  The claimant could not recall Dr.

Brophy ever doing a physical examination on him.  He would spend 15 to 20

minutes on each visit.  

The claimant described his symptoms following the second surgery as

back pain, pain and numbness in the legs and he wears a knee brace and he

uses a cane.  Before the work incident, the claimant did not have any problems

with his left leg giving out.  The claimant testified that he is unable to do his job

activities for the respondent employer.  The claimant described the type duties

he was unable to now perform.

            The crawling underneath the houses, having to
get up under cabinets for the pest control, crawling up
in attics, moving refrigerators and different things along
that line, pulling hoses to spray around houses.  
T. p. 20, lines 17-20.

The claimant verified that he received some unemployment benefits for a

period of time from the date of his injury in 2007 until today.  The unemployment

records were made an exhibit to the record.  The claimant testified that when he

applied for unemployment benefits, he indicated he could consider light duty

work The claimant also confirmed that he has not had any significant relief

following the second surgery.
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The claimant testified that he continued to work his regular job following

his injury and through early March 2008.  The claimant drew unemployment

benefits for about a year and a half.  The claimant listed over 50 businesses

where he looked into employment possibilities.  

The claimant also verified that he initially went to Dr. Thompson and then

was referred to Dr. Brophy and he subsequently received a change of physician

to Dr. Abraham.  The claimant verified that he has not looked for work since his

December 2009 second surgery.  According to the claimant, he can only walk a

block or two at the most and sit for only 15 to 20 minutes without pain.  The

claimant testified that he was uncomfortable sitting and testifying and had moved

around in his chair to try to get more comfortable.  The claimant testified to

taking the following medications that are related to his back condition: Hydroco

APAP, Alprazolam, Metaxalone and Citalopram

ADJUDICATION

The claimant first contends that he is entitled to additional medical

benefits.  A claimant bears the burden of proving entitlement to additional

medical treatment.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004). The

claimant may be entitled to ongoing medical treatment after the healing period

has ended if the treatment is geared toward management of the compensable

injury. Id. Arkansas Code Annotated §11-9-508(a) (Supp. 2009) requires an

employer to promptly provide for an injured employee such medical and surgical
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treatment “as may be reasonably necessary in connection with the injury

received by the employee.” What constitutes reasonably necessary treatment is

a question of fact for the Commission, which has the duty to use its expertise to

determine the soundness of medical evidence and to translate it into findings of

fact. Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205 S.W.3d 181 (2005).

Treatment intended to reduce or enable a claimant to cope with chronic

pain attributable to a compensable injury may constitute reasonably necessary

medical treatment within the meaning of Ark. Code Ann. §11-9-508(a).  See,

Chronister v. Lavaca Vault, Full Workers’ Compensation Commission, June 20,

1991 (D704562).  An employer may also remain liable for medical treatment

reasonably necessary to maintain a claimant’s condition after the healing period

ends.  Artex Hydrophonics, Inc., v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983); Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950 S.W.2d 463

(1997).  

Respondents were ordered to pay medical benefits associated with Dr.

Robert Abraham’s April 1, 2008, surgery and associated medical.  According to

the payout of benefits, it appears that respondents last paid medical associated

with treatment on July 3, 2008.  Additional medical was controverted thereafter.

The claimant underwent a plasma disk decompression at the L4-5 region

in April 2008 performed by Dr. Robert Abraham and that was the subject of the

hearing held on December 12, 2008.  That surgery was found to be

compensable and respondents paid the medical associated with the surgery. 
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On December 1, 2009, Dr. Abraham performed a left L3-4 microdiskectomy.  The

claimant contends both surgeries are related to the compensable injury.

In this matter, we have two doctors with different opinions on the

treatment the claimant has pursued.  Respondents had the claimant evaluated

by Dr. John Brophy, a neurosurgeon in Memphis.  Dr. Brophy was not in

agreement that the surgery performed in April 2008 was appropriate.  Dr. Brophy

recommended conservative treatment after his September 24, 2007, evaluation. 

Dr. Brophy did not associate the claimant’s work incident with the claimant’s

surgery by Dr. Abraham.  Dr. Brophy reviewed the claimant’s MRI in coming to

his conclusions after examining the claimant in 2007.  Dr. Brophy did no further

testing of the claimant.

Dr. Brophy did opine in his deposition that Dr. Abraham’s surgical report

on April 1, 2008, noted the MRI and myelogram revealed a L4-5 lateral foraminal

herniated disk.  Dr. Brophy does not perform plasma disk decompression

surgery.  Dr. Brophy last saw the claimant in October 2007.  Dr. Brophy did not

see a herniation in the claimant’s diagnostic tests for the L3-4 level and he

opined that is unrelated to the July 9, 2007, event at work.  Dr. Brophy did state

he could not give an opinion regarding the necessity for the claimant’s second

surgery because he did not examine him.  Dr. Brophy also did not review the

July 30, 2008, MRI.  Dr. Brophy did concede that the claimant had complained of

some radiating or intermittent leg pain from the time he was initially seen until he

was released by him.  Dr. Brophy confirmed that symptom could suggest a nerve
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root impingement.  Dr. Brophy also acknowledged that Dr. Abraham’s surgical

report revealed that he viewed a herniation at L3-4.

Dr. Robert Abraham, neurosurgeon, first saw the claimant on January 11,

2008 with complaints of low back pain and pain in both legs.  Dr. Abraham read

the claimant’s MRI and found a L4-5 herniated disk.  Dr. Abraham also

performed a discogram and had a positive response.  The plasma disc

decompression was performed on April 1, 2008, following the discogram.  By

May 1, 2008, the claimant states he was doing much better.  However, the

claimant was continuing to complain of back and leg pain on July 3, 2008.  The

claimant continued to have pain and an MRI was performed on October 20,

2009.  According to Dr. Abraham, the MRI revealed a L3-4 herniated disk with a

foraminal component.  On December 1, 2009, Dr. Abrahm performed a

microdiscectomy at L3-4.  Dr. Abraham’s records indicate the claimant got some

short term relief only following the surgery.

Dr. Abraham opined the claimant’s L3-4 herniation was related to the July

2007 event since there was no indication of an intervening event between July

2007 and December 2008.  I give Dr. Abraham’s opinion greater weight over Dr.

Brophy’s opinion.  Dr. Brophy has not seen the claimant since October 2007. 

The claimant’s July 2007 injury was found to be compensable and medical and

other benefits were paid through at least July 2008.  The claimant initially

complained of back and leg pain and those complaints have continued through

the present.
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Dr. Abraham has identified two herniations, one at L4-5 and another later

at L3-4 and has opined these are related to the claimant’s July 2007 event.  He

has continued to treat the claimant since his injury and has more first hand

information from the claimant and then comparing the diagnostic tests with the

claimant’s symptoms and complaints.  I find the claimant has proven by a

preponderance of the evidence that the additional medical he has pursued is

reasonable and necessary and related to the July 2007 injury.  Respondents are

responsible for the reasonable and necessary medical treatment.

The claimant next contends that he is entitled to temporary total disability

benefits from December 1, 2009, forward.  To receive benefits for temporary

total disability, a claimant must prove by a preponderance of the evidence that

he was within a healing period and totally incapacitated from earning wages. 

Hickman v. Kellogg, Borwn & Root, 372 Ark. 501 277 S.W.3d 591 (2008).   The

healing period is that period for healing of the injury which continues until the

employee is as far restored as the permanent character of the injury will permit. 

See  Ark. Code Ann.§ 11-9-102(12) (Supp. 2007)  Nix v. Wilson World Hotel, 46

Ark. App. 303, 879 S.W.2d 457 (1994).  If the underlying condition causing the

disability has become stable and if nothing further in the way of treatment will

improve that condition, the healing period has ended.  Id. Whether an

employee's healing period has ended is a factual determination to be made by

the Commission.  Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d

25 (1995).
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The claimant has proven by a preponderance of the evidence that he

remained in his healing period and was unable to earn wages from December 1,

2009 through October 6, 2010. The claimant has continued to follow up with Dr.

Abraham.   Dr. Abraham assigned the impairment rating pertaining to the

claimant’s December 2009 surgery on October 6, 2010.  At Dr. Abraham’s

deposition he opined that the claimant could return to some sort of work and he

would recommend a Functional Capacity Evaluation to determine what

limitations he might have.  The claimant has not returned to work following his

surgeries.  After considering the claimant’s testimony and a careful review of the

medical evidence, I find the claimant remained in his healing period and unable

to work from December 1, 2009, through October 6, 2010.  

The claimant next contends he is entitled to the permanent impairment

rating assigned by Dr. Robert Abraham of 20% to the body as a whole.  

"Permanent impairment" has been defined as  any permanent functional or

anatomical loss remaining after the healing period had ended.  Johnson v.

General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994).  Further, the AMA

Guides define "permanent impairment" as an "impairment that has become static

or well stabilized with or without medical treatment and is not likely to remit

despite medical treatment."  The AMA Guides further qualify the definition by

noting that "[a] permanent impairment is considered to be unlikely to change

substantially and by more than [three percent] in the next year with or without

medical treatment." Excelsior Hotel v. Squires, 83 Ark. App. 26, 115 S.W.3d 823
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(2003).

       Further, the Commission was required to adopt an impairment rating

guide 

to be used in the assessment of anatomical impairment, and the Commission

has adopted the AMA Guides to be used in this assessment. Ark. Code Ann. §

11-9-522(g)(1)(A) (Repl. 2002); Workers’ Compensation Commission Rule

099.34. The Commission is authorized to decide which portions of the medical

evidence to credit and to translate this medical evidence into a finding of

permanent impairment using the AMA Guides; the Commission may assess its

own impairment rating rather than rely solely on its determination of the validity

of ratings assigned by physicians.  Avaya v. Bryant, 83 Ark. App. 273, 105

S.W.3d 811 (2003).

Dr. Abraham assigned a 20% permanent impairment rating for both

surgeries and he states that he relied on the AMA Guides, 4th edition. Dr.

Abraham did not elaborate further in his assignment.  Dr. Brophy was

questioned in his deposition about a rating for the claimant’s two surgeries and

he opined that the standard rating for a lumbar diskectomy with radiculopathy

would be 10% with an additional 2% for the second operation.  A review of the

AMA Guides to the Evaluation of Permanent Impairments, 4th edition, provides

that Dr. Brophy’s impairment rating assignment agrees with Table 75, page 113. 

I find that the appropriate rating for the claimant’s condition is 12% for the body

as a whole for the two surgeries.    
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The claimant next contends he is permanently and totally disabled or

alternatively, entitled to wage loss benefits because of the compensable injury. 

Permanent and total disability is defined as inability, because of compensable

injury or occupational disease, to earn any meaningful wages in the same or

other employment.  Ark. Code Ann. §11-9-519(e)(1).  The burden of proof shall

be on the employee to prove inability to earn any meaningful wage in the same

or other employment.  Ark. Code Ann.§11-9-519 (e)(2).  The same factors

considered when analyzing wage loss disability claims are usually considered

when analyzing permanent and total disability claims.  See Ark. Code Ann. §11-

9-519 (c); Rutherford v. Mid Delta Community Services, Inc., 102 Ark. App. 317,

285 S.W.3d  248 (2008).  Such factors include the worker’s age, education, work

experience, medical evidence and any other matters which may reasonably be

expected to affect the worker’s future earning power.  Other factors include

motivation, post-injury income, credibility, demeanor, prior work history and

education.  Glass v. Edens, 233 Ark.786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984); Curry v.

Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990), 54 Ark. App. 130,

923 S.W.2d 886 (1996).  Consideration can also been given to the medical

evidence showing the claimant’s severe pain and the side effects associated

with the narcotic pain medication taken daily.  See Whitlatch v. Southern

Development, 84 Ark. App. 399, 141 S.W.3d  916 (2004).  

In the present case, the claimant has failed to prove by a preponderance
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of the evidence that he is permanently and totally disabled.  He has, however,

proven that he sustained a diminished earning capacity in the amount of 25%. 

The claimant is a high school graduate who trained at the police academy.  The

claimant worked as a police officer in Paragould for 20 years and he retired. 

The claimant worked as a process server before going to work for the

respondent employer.  The claimant testified that he had no limitations before

his July 2007 injury at work.  The claimant continues to have low back pain with

pain in his legs.  He testified that he is unable to walk for long distances or sit for

long periods.  Dr. Abraham opined that the claimant could not return to his

former job where he was crawling under houses and doing fairly strenuous

activities.  Dr. Abraham did not testify that the claimant was unable to work at all. 

In fact, he stated that he would most likely order a Functional Capacity

Evaluation to get a better idea of what the claimant can and cannot do.  The

claimant is currently drawing social security disability benefits.  After considering

the claimant’s credible testimony and reviewing all the medical evidence, I find

the claimant has proven by a preponderance of the evidence that he has

sustained a 25% diminished wage earning capacity in addition to the anatomical

impairment rating assigned.

ORDER

The claimant has proven by a preponderance of the evidence that the

additional medical treatment he has pursued is reasonable and necessary and

related to the compensable injury.   Respondents are responsible for the
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reasonable and necessary medical.  The claimant has proven by a

preponderance of the evidence that he remained in his healing period and

unable to earn wages from December 1, 2009, through October 6, 2010.  The

end of the claimant’s healing period is October 6, 2010.  The claimant has

proven by a preponderance of the evidence that he sustained a 12% permanent

impairment rating to the body as a whole.  The claimant has failed to prove by a

preponderance of the evidence that he is permanently and totally disabled.  The

claimant has proven by a preponderance of the evidence that he has suffered a

25% diminished earning capacity in addition to the permanent impairment rating.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee

on benefits awarded herein, one-half of which is to be paid by claimant and one-

half to be paid by respondents in accordance with Ark. Code Ann. §11-9-715

and Arkansas Workers’ Compensation Rules and Regulations, Rule 099.10.

All sums herein accrued are payable in a lump sum without discount and

this award shall bear interest at the maximum legal rate until paid.  

IT IS SO ORDERED.

_______________________________
LINDA K. MARSHALL
Administrative Law Judge
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