
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. F907441 (07/30/09)
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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on August 24, 2011,
at Little Rock, Pulaski County, Arkansas.

Claimant pro se.

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On June 13, 2011, a pre-hearing conference was

conducted in this matter from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered among the parties, the issues to be addressed during

the course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.  

The testimony of Servando Rodriguez and Quadalupe Sombrano Vasquez, coupled with

medical reports and other documents comprise the record in this claim.

DISCUSSION

Servando Morales Rodriguez, the claimant, with a date of birth of October 23, 1976, is a

native of Mexico who has been in the United States for three (3) years, entirely in the state of
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Arkansas.  The claimant attained a junior high school education in Mexico.  

The claimant commenced his employment with respondent-employer on December 22,

2008, as a carpenter.  On July 30, 2009, the claimant sustained injuries in a work-related accident,

which serves as the basis for the present claim. In describing the mechanics of the July 30, 2009,

accident, the testimony of the claimant reflects:

It was 6:00 a.m., and it had been raining very strong, and the rods,
the iron rods were wet, and I was going to cut some iron rods
because we did walls between fifteen and thirty-eight feet of large
walls.  I climbed up to the - - it was like a wall of iron rods, and I
was cutting them, and they were wet and slippery, but they still
authorized us to go up there and work.  We were hooked up, but
when I was trying to change position, I slipped and fell backwards.

And I was approximately twenty feet high up when I fell.

My left arm was totally broken.  My spine - - it was like all in my
back, my spine was - - I had internal bleeding.  I broke [cracked]
my hip and my pelvis. (T. 10).

The claimant continued, regarding the aftermath of the accident:

Yes.  I stayed around thirty or forty minutes on the ground until
they came to pick me up.  I could not move.  I could only feel - -
(Ms. D’Auteuil: He signaled the front part of his body - - front
upper chest part of his body).  The rest of my body felt, like, numb.
I couldn’t feel anything but pain. (T. 11).

The claimant was transported to the emergency room of Baptist Health Medical Center - Little

Rock.  Following his discharge from Baptist Health Medical Center the claimant came under the

care and treatment of Dr. David L. Wassell at OrthoArkansas.

The testimony of the claimant reflects that respondents referred him to Dr. Wassell

following his discharge from Baptist Heath Medical Center.  The claimant testified  that while

under the care and treatment of Dr. Wassell he was prescribed pain medication as well as three (3)
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weeks of physical therapy, which he maintains concentrated on his injured arm.  The claimant,

who is right handed, sustained an injury to his left arm in the July 30, 2009, accident.  The

claimant’s testimony reflects, regarding the medical treatment he received under the care of Dr.

Wassell:

He gave me three weeks of therapy.  Concentrated mainly on my
arm, and I went for three weeks of therapy.  Then, he discharged
me, but I told him that I was still not feeling well; so, he gave me
three more weeks of therapy.  And I kept telling him that my - -
there was something wrong with my back, but every time I had an
appointment with him, he would focus on my arm.  And he made
me some kind testing where I have to pick up some objects, and he
discharged me saying that I was at a hundred percent of my
capabilities, and I can hardly even walk properly. (T. 11-12).

The claimant explained that as a result of the fracture to his left arm he now has hardware in the

arm, consisting of screws and a metal plate.  

In addition to his left arm, the claimant testified that he sustained injuries to his hip/pelvis

and back in the July 30, 2009, accident.  In describing his present difficulties attributable to the hip

injury from the accident, the claimant testified:

Yes, ever since the accident, it’s the same thing every day.  Right
now, for example, my back feels like it is numb, but there is a
stinging pain.  I feel like my back is arched with pain.

It starts - - (Ms. D’Auteuil: And he points to the lower part of his
back).  It starts there, and it goes all the way up, and I always feel
like that there’s a knot or something that doesn’t let my back move
properly.  It feels like it’s numb, but at the same time, it’s like,
arched to the front. 

Every since I - - ever since the injury, I have taken good care of my
arm, and I try not to strain it, but if I do something and I do a
wrong movement, I feel pounding pain on my left arm.  For
example, I change batteries for clocks [watches], and if I - - if I do
a wrong movement, it will start hurting pain. (T. 12-13).
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The claimant takes over-the-counter medicine, Tylenol, for pain, noting that following his

discharge by Dr. Wassell he was never provided anything else.  

The claimant was released by Dr. Wassell to return to full duties on December 7, 2009. 

The claimant maintains that while he was not physically capable of performing his pre-injury job

duties because of residuals of the July 30, 2009, compensable accident, he nevertheless reported

to respondent-employer.  The claimant testified:

Okay.  Yes, actually, I did go to the company.  I called Workers’
Compensation, and they told me to go to the company and speak
with my manager and tell him what was going on.  I could barely
walk at the time, but I did go to the company.  I went to the
company, and I spoke to my manager, and the manager said that it
was up to - - the doctor had said that I was discharged, and I could
be working full duty.  I should be working full duty, and I told him
that I could not work.  That - - and she said - - he said - - the
manager said, “No work, no money.” 

Bubba, that’s how they call him/her, Bubba.  I went back and spoke
with Bubba, and he said that he was going to call the insurance
company and find out what was going on.  He called the insurance
company, and he told me that the insurance company had said that I
had to work my full duty.  So, I worked only for two hours that
day.  I could hardly move.  I could hardly bend down and - - I
couldn’t bend down, and they - - we were working near Maumelle;
so they told me I had to undo or disarm some forms with a
hammer, but I couldn’t bend down.  So, after two hours, I went
home. (T. 14-15).

The claimant explained his inability to perform the physical demands of his regular job duties

following the December 7, 2009, release by Dr. Wassell:

No, because most of the work that we do is bending down, and, for
example, if I only try to iron my clothes for three to five minutes on
my bed, bending down, that is enough for - - for me to have the
whole day where I can’t do anything.  The whole day is wasted. 
(T. 15).
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The claimant further offered:

When I - - when I talked to the insurance, and I want to clarify that
after four weeks after the accident, I still couldn’t get out of my
bed.  I still - - I still needed help to get in and out of my bed, and
the insurance company stopped helping me.  They stopped paying,
because they said I could get back to work, that I was ready to go
back to work. (T. 15).

Regarding his efforts at earning wages since he last discharged employment duties for

respondents, the claimant testified:

I share my trailer with another gentleman; so, I needed to pay rent,
utilities, et cetera, and that’s when I started helping her.  She had
just been robbed or mugged a couple of weeks before I started
helping her; so, I would go there and just keep them company, and
she started teaching me how to repair jewelry.  That’s why I
changed batteries on watches.  I help her around her jewelry store
doing cleaning or random things.  I am not employed, but she does
help me. (T. 16).

The claimant’s testimony reflects that he has received a bill in the amount of $410.20,

from the Pathology Lab, and another bill in the amount of $331.00, for treatment received in

connection with the treatment of the July 30, 2009, compensable injuries.  The claimant testified

regarding the unpaid medical bills:

Yeah.  I started receiving those letters, and then, I received a letter
from a collection agency.  People that thought they - - I called the
hospital and told them that the insurance was to pay that, and they
told me that - - the hospital told me that they had called the
insurance company and told them that I was not employed by them
anymore. 
(T. 17).

The claimant concluded:

I just wanted to add that I’ve always worked in construction, and
I’ve always done and given the best of me.  I was always the one up
front, and the one that went highest on - - whatever needed to be



6

done, I was always the first one to volunteer to do it, and I just
don’t think it’s fair that since I can’t serve them anymore, they gave
me the boot.  And my life dramatically changed ever since that
accident.  Even now, for example, that I’m sitting here for a long
period of time, my back feels like that (indicating a crook in her
finger). And it doesn’t matter what I do.  If I stand for a long 
period of time, it hurts.  If I lay down for a longer period of time, it
hurts.  In the mornings, I wake up wishing that the day comes
earlier, because my back hurts even when I’m laying down.  I
always feel the same pain.  It always feels like if it’s turned or
rolled, and it feels like a burning pain sometimes.

After my accident, I didn’t just cross my arms and didn’t do
anything about it.  I have been going to a gym.  I have been trying
to do therapy on my own, but I just don’t see any progress, and I’m
worried, because I’m a young man, and I can’t work like I used to
work.  I have a seven-year-old daughter, and I’m worried that this
injury might even get even more complicated, and I might have
some complications from the injury and not be able to work. (T.
17-18).

As far as any improvement in his symptoms since his December 7, 2009, release by Dr. Wassell,

the claimant offered:

Well, I can walk now.  When they discharged me, I could barely
walk, but now I can walk.  I can’t run yet, and I do try - - I do
exercise.  I go three times a week.  I do try, but my back still feels
in pain all the time.  That’s what was worrying me. (T. 18-19).

During cross examination, the claimant acknowledged that he is not in the country legally,

however he has not been back to Mexico in three (3) years.  The claimant testified that he has a

wife and seven year daughter living in Mexico that are his dependents and that he supports.  The

claimant explained that while he has not seen his wife and daughter in three (3) years, he speaks

with them every week:

I speak on the phone.  There is many ways.  Now, they have cards
that for five dollars it gives you, like, three hours of phone
conversations.  I was making good money when I - - when I
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worked construction.  At the last company, Max, they were paying
me fourteen - - Max Foote, they were paying me fourteen dollars
the hour, but other companies were paying me better.  Right now,
she’s giving me two hundred a week, and I can send to my family
two hundred dollars a month, when before, I was sending to my
family three hundred dollars a week. 

Yeah.  She [Quadalupe] give me between two hundred, two
hundred and fifty dollars a month - - I mean, a week, sorry, and it’s
been hard for me and for my family because I need to pay here for
my rent.  I’ve got to pay for my bills, I’ve got to pay for my food,
and I can’t send my family as much money as I used to send them;
so, they are being punished because of my accident.  I can only send
them two hundred dollars a month. (T. 20).

The claimant denies that he is employed by Ms. Vaquez offering regarding the arrangement:

I am not employed by her.  I just help them out, and she is teaching
me how to repair jewelry, because the way I am right now that is
something that I can do now, but she is not giving me a salary.  I’m
just helping them out.  And I’m very thankful for her, that she’s
helping me, because I can’t do much more, you know, to help
myself out; so, I’m very helpful, and I help them in any way I can. 

I’m there sometimes five, sometimes six hours, as long as I’m doing
okay, because like I said, I can’t stand for a longer period of time.  I
can’t sit for a longer period of time; so, if I start feeling bad - - if I
start hurting, then, I’ll go home.  (T. 21).

The claimant’s testimony reflects that the part of his body bothering him most from the

July 30, 2009, accident is his back.  While acknowledging that the injuries to his arm and hip are

not preventing him from returning to work in construction the claimant added:

Yeah, but I have to clarify that I’m - - I’m very careful not to do
anything wrong with my arm.  I - - I forget about it, and I try to lift
something very heavy, it hurts very very much, and sometimes it
even swells. (T. 22).

The claimant concedes that he has undergone a number of diagnostic studies in an effort to

determine the source of his pain complaints, however offered:
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Well, yeah, and that’s - - that’s the problem - - that, you know, I
had a very strong accident.  I fell from twenty feet high.  I almost
lost my life.  I could have been on a wheelchair, and after four
months, they show me an MRI that says that everything is okay. 
That all my bones are progressing, and everything is progressing,
but everything looks perfect and everything looks okay, but the
pain is still there. (T. 22-23).

In explaining how he almost lost his life in the accident, the claimant testified:

Because when I fell, I fell head first, and as I was falling, I realized
that I was going to fall on the concrete; so, I tried to protect my
head by bending it forward.  I had a helmet on, but the helmet
landed almost fifty feet away from where I landed, and if I wouldn’t
have bent my head forward to protect my head, at the moment
when I fell, and when I hit the ground, I would - - I would probably
die.  I almost ended up in a wheelchair, and since a child, I’ve
always been - - I’ve always been a man of faith.  I’ve always
believed in God, and I would never lie or joke about my health.  I’m
saying the truth as it is.  I am very grateful to God that I’m well,
that I can walk, and even with the pain, that I’m alive. (T. 23).

The claimant acknowledged undergoing an MRI of his spine, between his neck and low back.  In

explaining the reason the thoracic spine was included in the MRI scan, the claimant offered:

I ordered that MRI to see if everything was okay, because when I
arrived at the hospital, I could only feel, (Ms. D’Auteuile: He
signaled to his upper chest part), and they told me that I had
internal bleeding in my back, and I had cracked on my hips and
pelvis, and I wanted to make sure that everything was okay. (T.
24).

The claimant agreed that the MRI of his thoracic spine was normal.  The claimant testified that he

does not have pain in his neck.  Pointing to the location between his belt line up to his neck, the

claimant testified regarding the pain he continued to experience in his back which he attributes to

the July 30, 2009, accident:

It’s from down here to up here - - where the coccyx is - - the little
bone - - is all the way up here, and it’s - - at the same time it’s like a
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pain, it’s like numbness, and it’s like a stinging pain. 

Yeah, it’s from my - - it’s all the way up to my neck, but it’s down
here.  When I bend down, and I straighten up, it is on my lower
back that it hurts, and when I’m sitting down or standing or doing
whatever, it’s on my upper back that it hurts. (T. 25-26).

The claimant concedes that the CT scan of his cervical spine is normal, however elaborated:

Yes, I understand that it’s normal, but I’m here because I’m not the
same as I used to be, and I want to be the same as I used to be.  I’m
here because of what I’m feeling, and what I’m feeling is real. (T.
26). 

In addressing the negative CT scan of his head, the claimant’s testimony reflects:

When I went to Dr. Wassell - - when I was going to Dr. Wassell, I
was complaining that, at some point, I couldn’t see from my left
eye; so, I went to an eye doctor, and the eye doctor said that some
fluid had gone from my head to my eye.  I asked him why this
would happen, and he said that it was probably caused by stress.  I
know that because of the accident, I was very stressed over this
whole situation and very worried about everything; so, that’s when
I asked for a complete test, or examination, to be sure - - to make
sure that everything was okay. (T. 26).

The testimony of the claimant reflects that he requested the various test as opposed to the doctor:

Yes, because I wanted hin to make a complete study, because he
was discharging me and telling me I could go back to work when I
could hardly walk. (T. 27).

Regarding the normal result of the lumbar spine MRI, the claimant testified:

Yeah, that’s what the doctor said, that everything was normal, but
what is not normal is that since the accident, I’m feeling all this. (T.
27).

The claimant also testified regarding the functional capacity evaluation he underwent and any 

inconsistent efforts rendering the test invalid:

Yes.  They put me to lift some objects.  I lifted what I could, and
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that day I came out in pain because of all the things that I had been
doing for that test.  And even with pain, I tried to do as much as I
could or what he told me to do. 

Yeah, that’s what they said, but there was some small objects that I
tried to lift and it would hurt me, and there was some larger objects
that I tried to lift that I couldn’t lift. (T. 27).

The claimant was returned to full duty without restrictions in December 2009, by Dr. Wassell

following the functional capacity evaluation.  The claimant testified the he has not been seen by

medical personnel regarding his July 30, 2009, injury since he was released by Dr. Wassell. 

Regarding the lack of medical reports to the contrary of that of Dr. Wassell, the claimant offered:

No, for the time being, I don’t, but I’m waiting for an appointment
on September 14th, and I’m saying the truth.  If I - - if I wouldn’t be
feeling all this, I wouldn’t want to go and see another doctor. (T.
28).

The claimant further testified:

Yeah, I want to clarify that when I was asked if I had had any other
medical treatment after Dr. Wassell gave - - discharged me, and I
tried to work, and I couldn’t work - - about four weeks later, I was
still not feeling well; so, I went to see another doctor, and this other
doctor explained to me that I had had a significant fall, and that
even though the bones are recovering, there are thousands of
tissues that we have in our bodies, and it takes the tissue longer to
recover than it takes the bones.  And I asked him how long would
that take, and he said he didn’t know.  It could take four, five, six,
ten years.  He said he couldn’t tell how long it would take for the
tissues to be back to normal.  And yeah, Dr. Wassell did do an MRI
and everything looks normal, but maybe the bones are recuperating
or recovering normally, but not the tissues. (T. 28-29).

The claimant testified regarding the availability of an interpreter during his visits to Dr. Wassell:

The first time I went, they had no interpreter.  Actually, she,
(indicating Ms. Vasquez), helped me out that day, and interpreted
for me, and the other times that I went, they had a nurse there that
interpreted. (T. 29). 
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Quadalupe Sombrano Vasquez testified on behalf of the claimant.  Ms. Vasquez testified

that she met the claimant before he commenced his employment with respondent in December

2008:

That’s when he started working.  Okay.  So, I met him probably
like on November of 20 - - of one year, he started working
there.(T. 30).

Ms. Vasquez’s testimony reflects that she did not observe any physical restrictions or limitation

exhibited by the claimant prior to the July 30, 2009, accident.  Ms. Vasquez further testified

regarding her observation of the claimant following the July 30, 2009, work-related accident, to

include that period subsequent to December 7, 2009:

Oh, he was - - well, the first time - - I don’t keep up with dates, but
- - Okay.  The first time he got released, he have - - he were
walking on the holders.

Or a walker - - a walker something. 

I saw him walking.  He was walking real slow.  Very slow.  Walk -
- he never walks with any weight.  But he was walking very slow,
and I just see him coming to the store sometimes, and he always
comes slow, and he couldn’t do stuff quick. (T. 31-32).

The testimony of Ms. Vasquez further reflects that the claimant was unable to stand up straight

after his release by the doctor in December 2009.  Ms. Vasquez offered that about three (3)

months after the claimant was released by the doctor in December 2009, he begin to help her at

her business, explaining:

And the reason why is because he was going and he had all this
trouble, and I asked him if he wants to stay with me - - there’s
another person on the booth.  I have like a little booth, and they
help me sometimes, just to watch each other because, like he said
before, I got robbed before; so, I couldn’t be by myself anymore. 
So, the place I rent was divided among us; so, we can take care of
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each other.  At least, you know, there’s more people in the
building.  So, he - - I asked him if he wants to stay and help, like if
somebody gets there, and I’m busy, he answers the phone or do
things like that; so, that’s how he start a little bit.  (T. 32-33).

Ms. Vasquez acknowledged that she has been training the claimant in jewelry repair.  Ms.

Vasquez further testified regarding payments made to the claimant for the services rendered by

him in connection with her business:

Well, two hundred, two fifty, it depends.  There’s some days like
we had two months right now that we don’t make, you know - -
especially the gold want ads, you don’t do sales right now because
everybody wants to buy cheap scrap gold; so, up and down so
much.  I’m not really - - I mean, what he used to make, this is
nothing.  So, I’m just trying to help him out until he goes slow on
his bills. (T. 33).

The medical in the record reflects the presence of Baptist Health Medical Center - Little

Rock reports of the claimant.  The claimant was admitted on July 30, 2009, and discharged on

August 10, 2009.  The medical records reflect:

HPI    TRAUMA

CHIEF COMPLAINT:    Patient presents for the evaluation of 
trauma,
bilateral, left humerus, bilateral hips, neck, injury swelling, pain,
deformity, decreased ROM, tenderness, decreased use, Pt with
obvious deformity of left humerus.  Pt c/o neck, bilateral hip and
lower abdominal pain.

HISTORIAN: History obtained from patient, EMS, translator.
MECHANISM: Complaint occurred by fall, Fall from ladder, Fall 
from height 15-20 feet, onto a hard surface, landing on both legs.

LOCATION: left humerus, neck, bilateral hips and bilateral lower 
abdomen.
QUALITY: Patient describes pain as sharp, pain as aching.

*                *                   *
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NOTES:   32 y/o HM s/p fall from 20 ft ladder.  Pt does not speak 
English - info obtained via EMS/translator.  Pt fell and landed on
feet and buttocks.  Pt c/o left humerus, bilateral hip, pelvic, and
neck pain.  Pt has deformity of left humerus and an abrasion on mid
right thigh.  Pt is AAO and in obvious pain.  Pt also reports
numbness and tingling to RUE and RLE.
 (CX #2, p. 4).

A radiology interpretation is inclusive of the claimant’s admission records of July 30, 2009:

HEAD: Interpretation of the Head CT shows, head negative, no 
bleed, no mass, no acute ischemic stroke, no acute changes.
GU MALE: Radiological interpretation of pelvis shows, pelvis 
negative, no fracture, no foreign body, no bony lesion, no diastasis.
UPPER EXTREMITIES: X-ray Interpretation:, X-ray of the left 
humerus shows, fracture noted, to humeral shaft.  which is
displaced, lateral angulation.
NECK: Interpretation of C-spine CT shows, C-spine negative, no 
fracture, no subluxation, no bony lesion, no cord compression.
CHEST: Interpretation of chext X-ray shows, chest x-ray negative, 
no infiltrates, no pneumothorax, no hemothorax, no masses, no
cardiomegaly, no CHF, no effusion, no free air, Interpretation of
chest CT shows, (with contrast), chest CT negative, no pulmonary
embolism, no TAD, no pneumothorax, no hemothorax, no mass, no
infiltrates, no effusion.
ABDOMEN: Interpretation of CT abdomen/Pelvis shows, (with 
contrast), no AAA, no appendicitis, no diverticulitis, no kidney
stones, no masses, no obstruction, no free air, however, bilateral
fractures of pelvis, hematoma on left.  

DOCTOR NOTES

TEXT: Findings discussed with Pollock, Wassell, and Bruffett . .
.Pt with epidural hemorrhage of the L-spine.  C56 protrusion and
compression unclear if acute.  Midshaft humerus fx.  Pelvic
fractures and pelvic hemorrhage.  Will admit to the ICU.

DIAGNOSIS

FINAL:   PRIMARY: Pelvic fracture, ADDITIONAL: fall, left
humerus fracture - midshaft, closed, paresthesias. (CX #2, p. 6).

The claimant was seen in consultation by Dr. David L. Wassell during his July 30, 2009, Baptist
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Health Medical Center - Little Rock admission.  The consultation report reflects, in pertinent part:

CHIEF COMPLAINT:
Left arm pain and pelvic pain secondary to fall.

HISTORY OF PRESENT ILLNESS:
The patient is a 32-year-old Hispanic male who was working on a
job site when he fell approximately 15 feet off a wall where he was
welding.  He is bought to the emergency department.  He was
complaining of severe pain and deformity of the left humerus along
with pain of the pelvic region.  Initially he was also having
decreased motor function of his right foot.  He was complaining of
numbness and difficulty with movement though he could feel
sensation.  Orthopedics was consulted per the trauma surgeon.

*          *          *

EXTREMITIES: Right upper extremity and bilateral lower
extremities are within normal limits.  With no skin changes.  No
bruising.  No deformities noted.  At the time of the orthopedic
exam, he was able to fully dorsal flex, plantar flex, evert, invert,
pronate and supine both feet.  Motor function of both lower
extremities was within normal limits.  Left upper extremity was
noted to have swelling and bruising of the humerus.  It was painful
and there was no movement at the shoulder secondary to pain.  He
is able to fully flex and extend all digits of his left hand.  He has
functioning axillary, median, radial, and ulnar nerve both motor and
sensory.  He has got good distal pulses.  Brisk capillary refill.

DIAGNOSTIC IMAGING:
X-rays of his left humerus reveal a transverse completely displaced
mid shaft humerus fracture on the left side.  Pelvic x-rays revealed
no overt fracture, however, CT scan of the pelvis reveals several
unicortical fractures of the pubic ramus bilaterally.  There is also
some intrapelvic hemorrhaging though this is minor.  The patient
was also noted to have an MRI of the C-spine which shows a small
C5-C6 disk protrusion with a left anterior cord effacement along
with the dorsal epidural hemorrhage and moderated constriction of
the thecal sac at the upper C4.

IMPRESSION:
1. Left humerus fracture.
2. Nondisplaced nonoperative pelvic fractures.
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3. Possible cervical injury.

PLAN:
Trauma team is admitting the patient to the ICU for the present
time.  We are awaiting spine surgery evaluation.  From an
orthopedic standpoint, his humerus will need to be stabilized with
an intramedullary nail fixation, however, this is non-emergent at the
present time.

Recommendation is for immobilization of the arm while awaiting
clearance from spine surgery.  If clearance is obtained, then the
surgery can be done tonight or possibly tomorrow morning.  I will
continue to follow along as consultant. (CX #2, p. 9-10).

The record reflects the presence of the July 30, 2009, MRI of the claimant’s lumbar spine,

without contrast.  The report reflects, in pertinent part:

REASON FO EXAM:   Trauma, paresthesias

*           *           *

FINDINGS: There is a crescent-shaped dorsal intraspinal collection
extending from about L2-L5 level, consistent with a small dorsal
epidural hematoma.  The maximum thickness of the epidural
hemorrhage is about 4 mm at inferior L3 level.  At the sacral level,
there appears to be eccentric heterogeneous signal in the right
epidural fat along the right margin of the caudal extent of the thecal
sac, which may represent some extension of hemorrhage into the
epidural fat.  This heterogeneous signal at the S1 level does cause a
slight leftward displacement of the caudal extent of the dural sac. 
The dorsal epidural hemorrhage in the lumbar region causes
moderate constriction of the thecal sac, which is narrowed to a
minimum AP diameter of around 7 mm at upper L4 level.  I believe
the narrowing of the canal is further exacerbated by some pre-
existing dorsal epidural lipomatosis and a slightly small canal on a
congenital basis.  There is no evidence of any vertebral
compression, subluxation, or marrow edema.  No disc lesions are
seen and the discs are well maintained.  The conus ends normally at
the L1-2 disc space are well maintained.  The conus ends normally
at the L1-2disc space level and there is no lesion of the distal
thoracic cord or conus.
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IMPRESSION:

1. Small elongated dorsal epidural hemorrhage extending from,
I believe, the level of the upper L2 vertebra into the upper
sacral level.  This causes diffuse dorsal compression of the
dural sac most conspicuous at L2, L3, and L4 where there is
narrowing of the AP diameter of this sac to a minimal about
6 mm.  This causes displacement of much of the CSF signal
from about the constricted nerve roots of the cauda equina.

2. I believe there is probably extension of epidural hemorrhage
into the right side of the S1 sacral canal causing mild
compression and leftward displacement of the caudal extent
of the thecal sac.

3. Narrowing of the thecal sac by the dorsal epidural
hemorrhage is, I believe, exacerbated by pre-existing
congenital narrowing of the canal and some dorsal epidural
lipomatosis.

4. Not mentioned in the above report is a nondisplaced
fracture of the right sacral ala. (CX #2, p. 13-14).

The July 30, 2009, MRI of the claimant’s thoracic spine was negative. (CX #2, p.15).   The

claimant also underwent an MRI of his cervical spine during the July 30, 2009, hospital admission. 

 The cervical spine MRI report reflects, in pertinent part:

No significant bony canal stenosis is present.  There is a small left
paracentral disc bulg at C5-6 of uncertain significance.  This
appears to cause slight left anterior cord effacement.  No other disc
abnormalities are seen.  The spinal cord is normal in size and signal
intensity.  I see no evidence of obvious cord edema or hemorrhage. 
There is no evidence of epidural hemorrhage.  The craniocervical
junction is normal.

IMPRESSION:

1. No demonstrated acute traumatic findings in the cervical
spine or spinal cord.

2. Small left paracentral disc protrusion at C5-6 causing mild
left anterior cord effacement, though this is uncertain acute
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significance. (CX #2, p. 16).

The radiology report of the AP of the pelvis and lateral left hip, obtained during the July 30, 2009,

admission reflect:

FINDINGS:   There is no diastasis of the sacroiliac joints or of the
symphysis pubis.  The pelvis bones are intact with no acute fracture. 
There is some deformity of the symphysis pubis on the left
suggesting an old healed fracture.  The left femur is normal.

IMPRESSION:

No evidence of acute pelvic fracture.  There is some deformity of te
left pubic bone adjacent to the symphysis suggesting an old healed
fracture.  The hip joints are normally maintained and both proximal
femurs are intact. (CX #2, p. 18).

X-rays of the clamant’s right hip did no disclose any abnormalities on the single lateral view. (CX

#2, p. 19).    CT scans of the claimant’s cervical spine and head were negative. (CX #2, p. 20-21). 

The August 10, 2009, discharge report regarding the claimant reflects, in pertinent part:

ADMISSION DIAGNOSIS:
Orthopedic injuries.

HOSPITAL COURSE:
This 32-year-old gentleman presented to emergency room.  He fell
from a ladder from 15-20 feet.  Complaining of left humerus pain,
bilateral hip pain, deformity of the left humerus.  He was admitted,
placed on supportive care.  He underwent orthopedic repair on July
30, 2009.  He was seen by Orthopedic Spine Surgery on July 31. 
Abdomen was soft, normal neurological exam, doing well postop. 
Moved to the floor.  On August 1, tolerating diet.  On August 2,
afebrile, some shoulder pain as expected.  On August 3, still with
significant pain, afebrile, abdomen soft.  Foley was discontinued. 
BRI was consulted.  August 5, walking with a cane, lungs were
clear and he was transferred to BRI on August 10, 2009.

*           *          *

DISCHARGE MEDICATIONS:
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Percocet for pain.

FOLLOW-UP:
In my office in one week.  With Dr. Wessel in one week. (CX #2, p.
22).

A October 26, 2009, report of Dr. Wessell regarding the claimant reflects, in pertinent

part:

HISTORY OF PRESENT ILLNESS:
Mr. Rodriguez is a 33 year old gentleman I have been treating as a
Workers’ Compensation case since he came to the Emergency
Department as a trauma case.  He sustained a left mid shaft
humerus fracture that has since healed and a nondisplaced right side
pubic ramus fracture.  This was all sustained from a fall at work. 
When I last saw him I had recommended continued therapy.  He
reports he is able to sit for only about 40 minutes to one hour
before he has too much pain and he has to get up and walk.  He is
still walking very slowly.  He still does not feel like he is able to do
any kind of construction work.  The therapist has basically
discharged him from therapy, in that he had completed the current
program.  However, he notes that only 35% of the goals have been
met at the present time.

PHYSICAL EXAMINATION:
He still walks very slowly.  He has pain in the groin region.  He has
normal range of motion of his arm with full elevation and
abduction.

IMPRESSION:
1. Left humerus fracture, treated with an intermedullary nail,

now haled.
2. Left pelvic ramus fracture, also healed.

PLAN:
I am recommending he return back to therapy, mainly with the goal
of work conditioning.  As for work, I am putting him in a Class IV,
which is light duty, secretarial type work.  I am also referring him
for an MRI of his lumbar spine, since he continues to complain of
pain that goes down his leg to his foot, though he is not having any
radicular symptoms I noted today.  I will see him back after the
MRI.  If it shows a normal exam we will continue with therapy. 
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However, if there is anything that might be treated from a physical
medicine rehab position, I will probably send him to Dr. Turbeville
for any back problems. (CX #2, p. 24).

The medical in the record reflects that the claimant underwent the lumbar MRI on November 3,

2009, pursuant to the recommendation of Dr. Wessell.  The impression reflected in the November

3, 2009, MRI report was that on no focal disc extrusion, canal stenosis or nerve root

compression. (CX #2, p. 26). 

On December 1, 2009, the claimant underwent a functional capacity evaluation at

Functional Testing Centers, Inc.  The December 1, 2009, functional capacity evaluation reflects,

in pertinent part:

PURPOSE OF ASSESSMENT
Mr. Servando Rodrigez is referred to Functional Testing Centers,
Inc. for the purpose of undergoing a comprehensive functional
capacity evaluation to determine his current functional status.  Mr.
Rodrigez is referred with complaints of pain in his back, pelvis and
left arm which he attributes to a work related injury he sustained
while employed by Max Foote Construction.  Mr. Rodrigez is
referred to FTC by Dr. David Wassell of Little Rock, AR.  Mr.
Rodrigez’s evaluation took place at OrthoArkansas Physical
Occupational and Sports Therapy Center located at 10301 Kanis
Road in Little Rock, AR.  Mr. Rodrigez gave both written and
verbal consent for the evaluation to take place on this date.  Mr.
Rodrigez’s identity was verified by Picture ID.

RELIABILITY AND CONSISTENCY OF EFFORT
The results of this evaluation indicate that Mr. Rodrigez gave an
unreliable effort, with 28 of 48 consistency measures within
expected limits.  Analysis of the data collected during Mr.
Rodrigez’s evaluation indicates that the data produced by Mr.
Rodrigez was not consistent.  In addition to an excessive number of
coefficients which exceeded acceptable limits, Mr. Rodrigez
exhibited numerous signs of inconsistent and unreliable effort
including a dynamic lifting profile which was unreliable.  During
dynamic lifting tests, Mr. Rodrigez reported that he was not able to
lift more than 5 lbs. with his right hand.  He then stopped his lift
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hand test at only 3 lbs.  However, when his bimanual lifting ability
was tested, he stopped the test at 5 lbs. the same amount that he
lifted with his right hand alone.  Mr. Rodrigez’s dynamic to
isometric strength ratio also exceeded acceptable levels with a ratio
that is indicative of self limiting behaviors during dynamic lifting
tests.  In addition, all of Mr. Rodrigez’s bimanual strength tests
were performed in a symmetrical and even manner indicating that
he was producing equal amounts of force with each arm which is
not consistent with his pain complaints.  Mr. Rodrigez also failed to
exhibit any significant cardiovascular response to physical testing
with a maximum measured heart rate of only 90 bpm which
represents only 48% of his predicted maximum heart rate.  During
Mr. Rodrigez’s evaluation, he moved extremely slowly with all
moments patterns including those which were not related to his
diagnoses.  Mr. Rodrigez also participated in horizontal strength
change testing which is a series of test designed to determine if he
was putting forth full and consistent effort.  Mr. Rodrigez failed all
of these tests given.

FUNCTIONAL ABILITIES
Mr. Rodrigez demonstrated the ability to perform an Occasional bi-
manual lift of up to 5 Lbs.

Mr. Rodrigez demonstrated the ability to perform the following
activities on a Constant basis: Sitting,.

Mr. Rodrigez demonstrated the ability to perform the following
activities on a Frequent basis: Crouch, Reach Immediate (R),
Handling (R), Fingering (R) and Standing.

Mr. Rodrigez demonstrated the ability to perform the following
activities on an Occasional basis: Walk, Balance, Stoop, Kneel,
Climb Stairs, Reach Immediate (L), Reach Overhead (L), Reach
Overhead (R), Reach with 5 Lb. Weight (L), Reach with 5 Lb.
Weight (R), Handling (L) and Fingering (L).

FUNCTIONAL LIMITATIONS
Mr. Rodrigez demonstrated numerous functional limitations during
his evaluation but also exhibited numerous signs of self limiting
behaviors as well as inconsistent effort which invalidated his
evaluation.   .    .     .

CONCLUSIONS
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Mr. Servando Rodrigez completed functional testing on this date
with unreliable results.

Although Mr. Rodrigez demonstrated the ability to perform work in
at least the SEDENTARY level as defined by the US Dept. of
Labor’s guidelines over the course of a normal workday, it should
be noted that the presence of inconsistencies prevents the above
documental functional abilities from being considered his actual
functional level. (CX #2, p. 27-28).

The medical reflects that the claimant was last seen by Dr. Wassell on December 7, 2009. 

The afore report reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
Mr. Rodrigez is a 33-year-old gentleman that I have been treating
as a workers comp case ever since he fell from about 20 feet at
work.  He had sustained a mid shaft humerus fracture on the left
side that was treated with intramedullary nail fixation and along
with some pelvic ramus fractures that were nonoperative.  We have
treated him for the last four months with physical therapy and after
his last exam back in November we felt that it was time to send him
for an FCE.  Each time he comes back he keeps coming up with
new complaints, some of which are not even related to his previous
injury.  He continues to complain of pain and difficulty in lifting any
kind of weights.

PHYSICAL TESTING:
The results of the FCE were reviewed.  They are fairly extensive
and have been placed into the chart.  In conclusion, it is noted that
he completed the functional testing with unreliable results.  It was
noted that an actual functional capacity rating is unable to be
reached because of his unreliable testing.  He was noted to have
given an unreliable with 28 of 48 consistency measures only that
were within the expected limits.  The data collected indicates that
the data produced by Mr. Rodrigez was not consistent.  In addition
to the excessive number of coefficients which exceed acceptable
limits, the patient exhibited numerous signs of inconsistent and
unreliable effort including dynamic lift per thigh which was
unreliable.  It is noted that he failed to exhibit any significant
cardiovascular response to physical testing.  They stated that he
moved extremely slowly with all movement patterns including those
which were not even related to his diagnosis.  He also participated
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in horizontal strength change testing which is a series of tests
designed to determine if he was putting forth full and consistent
effort and he failed all those tests that were given.

When it came to the functional abilities, it was noted that he
demonstrated ability to perform an occasional bimanual lift of up to
5 pounds, the following activities on a constant basis: sitting.  He
also demonstrated the ability to crouch, reach, immediate handling,
fingering, and standing on a frequent basis, and then numerous
other abilities on an occasional basis.

When it came to functional limitations, the patient demonstrated
numerous functional limitations during his evaluation, but also
exhibited numerous signs of self-limiting behaviors as well as
inconsistent effort which invalidated his evaluation.

IMPRESSION:
1. Left humerus fracture treated with intramedullary nail

fixation status post fall at work.
2. Nondisplaced nonoperative pelvic ramus fracture sustained

from the fall.
3. A failed inconsistent functional capacity exam.

PLAN:
We discussed the results with the patient using my nurse as an
interpreter.  The workers comp nurse manager and case
coordinator was here in the office and she has already received a
copy of this report.  I was hoping that the FCE wold be helpful in
trying to come up with a final evaluation, but due to the noted
inconsistencies and poor effort I feel that it’s time to close this case
out.  I explained to the patient that at the present time I feel he is at
maximum medical improvement and at present I do not see any
functional impairment rating to be noted.  I am therefore
discharging him and telling him that in my opinion he can return to
work.  The rest I will leave up to him and the workers comp carrier. 
No further orthopedic intervention are noted to be required at this
time. (RX #1, p. 8-9).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:
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FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On July 30, 2009, the employment relationship existed during with time the 

claimant earned wages sufficient to entitle him to weekly compensation benefits at the rate of

$405.00/$304.00, for temporary total/permanent partial disability benefits.

3. On July 30, 2009, the claimant sustained injuries arising out of and in the course 

of his employment which rendered him temporarily totally disabled for the period beginning July

31, 2009, through December 7, 2009, and continuing through on or about March 7, 2010.

4. The claimant remained in need of medical treatment subsequent to December 7, 

2009, and correspondingly entitled to reasonably necessary medical treatment in connection with

the injuries growing out of the July 30, 2009, compensable injury.

5. The respondents have failed and/or refused to pay the $331.00, bill of Little 

Rock Emergency Doctors Group, and the $410.20, Pathology Labs of Ark. bill, both of which

were incurred in connection with the treatment of the claimant’s July 30, 2009, compensable

injury.  Pursuant to Ark. Code Ann. §11-9-802 (e), a thirty-six percent (36%) penalty payable to

the claimant is assessed.  

6. The respondents have controverted the claimant’s entitlement to workers’ 

compensation benefits subsequent to December 7, 2009.

CONCLUSIONS

There is not a dispute regarding the occurrence of the claimant’s July 30, 2009, work-

related accidental fall.  The claimant maintains that he remained within his healing period and

totally incapacitated from engaging in gainful employment subsequent to December 7, 2009, and
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in continued need of medical treatment in connection with the injuries growing out of the July 30,

2009, accident.  The claimant further asserts that the respondents have failed to pay certain

medical bills incurred in the treatment of the compensable injury.  Respondents maintain that the

claimant suffered an injury to his arm and that appropriate benefits were paid through his

December 7, 2009, release.  Respondent further contend that the claimant was released by his

orthopedic physician, Dr. David Wassell, with no impairment.  Finally, respondents maintain that

they have paid all known medical bills.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

MEDICAL TREATMENT 

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly 

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee. What constitutes reasonably necessary

medical treatment is a question of fact for the Commission. Dalton v. Allen Engineering Co., 66

Ark. App. 201, 909 S.W.2d 543 (1999).

While the injured employee must prove that medical services are reasonably necessary by a

preponderance of the evidence, those services may include that necessary to accurately diagnose

the nature and extent of the compensable injury; to reduce or alleviate symptoms resulting from

the compensable injury; to maintain a level of healing achieved; or to prevent further deterioration

of the damage produced by the compensable injury. Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d
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845 (1983). 

In the present claim, there is no evidence in the record to reflect that the claimant

experienced any physical limitations or restrictions prior to the July 30, 2009, compensable

accident.  Further, the evidence discloses that the claimant’s July 30, 2009, accidental fall was

from a distance of approximately 15 to 20  feet onto a concrete surface.  The claimant was

transported to the emergency room of Baptist Health Medical Center - Littler Rock by ambulance

following the accident.  The emergency room medical records reflect that the claimant’s chief

complaints were left arm pain and pelvic pain secondary to the July 30, 2009, accidental fall.  The

medical records reflect the impression of the claimant’s injuries as left humerus fracture, non-

displaced non-operative pelvic fracture and possible cervical injury.  The claimant was admitted to

the ICU of Baptist Health Medical Center on July 30, 2009.

The claimant underwent surgery, intramedullary nail fixation of left mid shaft humerus

fracture,  by Dr. Wassell on July 30. 2009, for the treatment of his left arm injury.  An MRI of the

claimant’s lumbar spine to address his complaint of paresthesia trauma disclosed objective

findings evidencing injury attributable to the July 30, 2009, accidental fall. (CX #2, p. 13-14). 

The MRI of the claimant’s cervical spine disclosed a small left paracentral disc protrusion at C5-6

causing left anterior cord effacement. (CX #2, p. 16).  A July 30, 2009, CT scan of the chest,

abdomen and pelvis with contrast disclosed non-displaced pubic fractures on both sides of the

symphysis pubis and evidence of a hematoma in the left side of the pelvis associated with the

fractures. (CX #2, p. 17).  

The claimant was discharged from Baptist Health Medical Center - Little Rock following

his July 30, 2009, admission on August 10, 2009, and seen in follow up by Dr. Wassell on August
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17, 2009.  At the time of the August 17, 2009, visit to Dr. Wessell, the claimant was referred to

physical therapy “for active range of motion and strength of the left arm along with some work

conditioning and gait training”.  The claimant was placed on light duty by Dr. Wassell with

directions to follow-up in one month.   

When seen by Dr. Wassell on October 26, 2009, the claimant continued to complain of

pain in his groin region and to walk very slow.  Dr. Wassell returned the claimant to physical

therapy with the goal of work conditioning.  Dr. Wassell also recommended obtaining an MRI of

the claimant’s lumbar spine due the claimant’s continued complaints of pain down his leg to the

foot.  

An MRI of the lumbar spine without contrast was obtained on November 3, 2009, at

Ortho Arkansas   The impression reflected in the afore report was that of “no focal disc extrusion,

canal stenosis or nerve root compression”. (RX #1, p. 6).  The claimant was seen following the

November 3, 2009, lumbar MRI  by Dr. Wassell on November 13, 2009.  The report of the

November 13, 2009, visit of the claimant reflects, in terms of the physical examination, that the

claimant had full range of motion of the left arm and that the his back was still sore with range of

motion.  Dr. Wassell concluded that the next step was to refer the claimant for a functional

capacity evaluation and to continue the same work restrictions.

The claimant was last seen by Dr. Wassell on December 7, 2009, following the December

1, 2009, functional capacity evaluation.  There is not an indication, based on the December 7,

2009, report that the claimant was in fact examined by Dr. Wassell during the visit.  The

December 7, 2009, report of Dr. Wassell appears to be nothing more than a regurgitation of the

December 1, 2009, functional capacity evaluation.  Dr. Wassell did note during the December 7,
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2009, visit that the claimant “continues to complain of pain and difficulty in lifting any kind of

weights”.  In discharging the claimant from his care during the December 7, 2009, visit, Dr.

Wassell concluded that “no further orthopedic interventions” were required at that time.  

The credible evidence in the record reflects that prior to the claimant’s July 30, 2009,

work-related accidental fall, he had been a hard worker performing physically demanding tasks in

the discharge of his employment duties.  The claimant regularly forwarded money from his

earnings home for the support of his wife and child.  The medical in the record reflects that the

claimant consistently complained of back/hip, neck, and leg pain following the July 30, 2009,

accidental fall.  Indeed, the evidence discloses that when released by Dr. Wassell on December 7,

2009, the claimant reported back to respondent-employer and attempted to discharge assigned job

duties, however after a period of two (2) hours he was unable to continue due to pain and the

inability to bend.  

While there is medical evidence in the record documenting objective findings of injury,

along with consistent complaints of pain, objective medical findings are not required to find that

the claimant’s healing period continues. Chamber Door Industry, Inc. v. Graham, 59 Ark. App.

224, 956 S.W.2d 196 (1997).  In addition to the claimant, Ms. Quadalupe Sombrando Vasquez

also provided credible testimony regarding her observation of the claimant’s demeanor and

posture subsequent to December 7, 2009.  The claimant has taken affirmative, self-help measures

and steps to improve his mobility and range of motion since being discharged from further

orthopedic intervention by Dr. Wassell on December 7, 2009.   Given the severity of the

claimants’s injuries, the consistency of symptoms registered by him, the findings on the objective

diagnostic studies, the evidence preponderates that medical treatment rendered to the claimant in
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the treatment of his compensable injury subsequent to December 7, 2009, is reasonably necessary

in connection with the treatment of the injuries growing out of the July 30, 2009, compensable

accident.  Respondents have controverted the claimant’s entitlement to medical treatment

subsequent to December 7, 2009.

TEMPORARY TOTAL DISABILITY 

The claimant suffered both scheduled and unscheduled compensable injuries in the July 30,

2009, accidental fall.  The scheduled injury consisted of  a left mid shaft humerus fracture which

was treated with intramedullary nail fixation.  The diagnosed unscheduled injury suffered by the

claimant in the July 30, 2009, accident included a non-displaced pelvic ramus fracture.  The

cervical CT scan, obtained on July 30, 2009, disclosed a small left paracentral disc protrusion at

C5-6 causing mild left anterior cord effacement, though of uncertain acute significance.

An employee who sustains a scheduled injury is entitled to compensation for temporary

total disability during the healing period or until the employee returns to work, whichever occurs

first.  Wheeler Construction Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001). 

Temporary total disability for unscheduled injuries is that period within the healing period in

which the claimant suffers a total incapacity to earn wages. Ark. State Highway & Transportation

Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period continues

until the claimant is as far restored as the permanent nature of his injury will permit.  When the

underlying condition causing the disability stabilizes, and no further treatment will improve the

injury, the healing period has ended.  Carroll General Hospital v. Green, 54 Ark. App. 102, 923

S.W.2d 878 (l996).  A failed attempt to continue working after an injury is not a per se bar to

temporary benefits for a scheduled injury under Ark. Code Ann. §11-9-521 (a).  Farmers
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Cooperative v. Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002).

In the present claim, the claimant underwent a functional capacity evaluation on December

1, 2009, which yield unreliable results.  The functional capacity report reflects that the claimant

demonstrated the ability to perform work in at least the sedentary level.  Prior to the December 1,

2009, the claimant had been released to perform light duty work by his treating physician, Dr.

Wassell.  The claimant had last been seen by Dr. Wassell prior to the December 1, 2009,

functional capacity evaluation on November 13, 2009.  When the claimant was again seen by Dr.

Wassell on December 7, 2009, the report of the visit does not reflect that a physical examination

was conducted, only a recitation of the December 1, 2009, functional capacity evaluation results

and a discharge to full duty without restrictions as having reached maximum medical

improvement.

As noted above, the claimant is a citizen of Mexico and does not have a clear grasp of the

use of the English language.  A skilled qualified interpreter was utilized during the hearing before

the Commission and at time required assistance in relaying the claimant’s responses.  Given the

afore, it is not surprising that a functional capacity evaluation requiring the participant to follow

detailed instruction would result in inconsistent findings/results. 

The claimant’s regular job duties entailed physical exertions and activities of bending and

lifting.  The credible testimony in the record reflects that at the time the claimant was last seen by

Dr. Wassell and discharged from further orthopedic interventions, he continued to move slowly

and with deliberation, had difficulty ambulating and straightening up when standing.  The claimant

was not provided prescription medication to address his continuing symptoms, and does not

appear to have been physically examined during his final visit with Dr. Wassell of December 7,
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2009.  The claimant reported for work at respondent-employer following the December 7, 2009,

discharge by Dr. Wassell, and attempted to discharge assigned work activities before having to

abandon same after two (2) hours due to residuals of the compensable injury.

The evidence preponderates that the claimant remained within his healing period and

totally incapacitated to engage in gainful employment subsequent to December 7, 2009, until he

secured employment and began earning wages on or about March 7, 2010.  The respondents have

controverted the claimant’s entitlement to workers’ compensation benefits subsequent to

December 7, 2009.

UNPAID MEDICAL BILLS

As noted at the outset, the compensability of the claimant’s July 30, 2009, accident was

not disputed.  The claimant fell a distance of 15 to 20 feet to the concrete surface while within the

course and scope of his employment on July 30, 2009, and was transported to Baptist Health

Medical Center - Little Rock by ambulance.  The claimant underwent diagnostic studies and

surgery in connection with the treatment of the injuries growing out of the July 30, 2009,

accident.  Following his August 10, 2009 discharge from Baptist Health Medical Center - Little

Rock, the claimant was seen in follow-up by Dr. David Wassell, a Little Rock orthopedic

surgeon.

The evidence in the record reflects the presence of two (2) medical bills which were

incurred in the treatment of the claimant’s compensable injuries of July 30, 2009, that have

remained unpaid as of the date of the hearing in this claim.  In correspondence of January 20,

2010, Pathology Laboratories of Arkansas, P.A. notified the claimant that the unpaid bill in the

amount of $410.00, was due in full.  The correspondence further noted that the $410.20, was
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over 91 days past due.  A second correspondence of August 19, 2010, regarding the afore unpaid

bill, was forwarded to the claimant from a collection agency, First Collection Services, requested

immediate attention.  The record also reflects that presence of an unpaid bill in the amount of

$331.00, from Little Rock Emergency Doctors Group relative to an emergency department visit

of the claimant on July 30, 2009, wherein Dr. England was the provider.  

Upon receipt of the above unpaid bills, the claimant contacted the Baptist Health Medical

Center-Little Rock and relayed that the bills should be paid by respondents.  The credible

testimony of the claimant reflects that the hospital was informed by respondents that the claimant

was no longer an employee of same.  The bills remained unpaid.  Respondents contend that all

known medical bills growing out of the treatment of the claimant’s compensable injuries have

been paid.  

Ark. Code Ann. §11-9-802, Installments, provide in pertinent part:

(d)   Medical bills are payable within thirty (30) days after receipt
by the respondent unless disputed as to compensability.

(e)   In the event that the commission finds the failure to pay any
benefit is willful and intentional the penalty shall be up to thirty-six
percent (36%), payable to the claimant. 

In the present matter, at least two (2) bills incurred in the treatment of the claimant’s July 30,

2009, compensable injuries remained unpaid well in excess of thirty (30) days after their receipt by

the respondents.  Following the failure of the respondents to pay the unpaid bills they were

forwarded to the claimant for payment and eventually turned over to a debt collection agency. 

The credible testimony of the claimant reflects that upon receipt of the bills the contacted the

provider to assure that the bills were forwarded to respondents.  Respondents notified the medical
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provider that the claimant was no longer an employee of same.  The evidence preponderates that

the respondents have willfully and intentionally refused to pay the two (2) medical bills incurred in

the treatment of the claimant’s compensable injury.  The unpaid medical bills clearly reflect that

they were incurred in connection with the treatment of the claimant’s compensable injury on July

30, 2009.  Respondents have failed to offer an explanation for the failure to pay the bills within

thirty (30) days of the receipt of same.  Accordingly, pursuant to Ark. Code Ann. §11-9-802 (d)

and (e), a thirty-six percent (36%) penalty payable to the claimant is assessed.

AWARD

The respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at weekly compensation benefit rate of $405.00, for the period commencing

July 31, 2009, and continuing through March 7, 2010, as a result of the July 30, 2009,

compensable injuries.  Said sum accrued shall be paid in lump without discount.  Respondents

may claim credit for sums heretofore paid toward the afore obligation.

The respondents are further order and directed to pay all reasonably necessary and relative

medical expenses arising out of and in connection with the treatment of the claimant’s July 30,

2009, compensable injuries, to include medical related milage, pursuant to Ark. Code Ann. §11-9-

508 (a).

The respondents are further ordered and directed to pay a thirty-six percent (36%) penalty

to the claimant on the two (2) unpaid medical bills, pursuant to Ark. Code Ann. §11-9-802 (e).

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.
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________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 

          
  


