
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G102029

TOMMY ROBERTS CLAIMANT

WAL-MART ASSOCIATES RESPONDENT
                                               
CLAIMS MANAGEMENT, TPA         RESPONDENT

OPINION FILED SEPTEMBER 28, 2011

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by M. JERED MEDLOCK, Attorney, Fort Smith,
Arkansas.

Respondent represented by CURTIS NEBBEN, Attorney, Fayetteville,
Arkansas. 

STATEMENT OF THE CASE

On July 19, 2011, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for

hearing.  A pre-hearing conference was held on May 10, 2011, and a

pre-hearing order filed that same day.  A copy of the pre-hearing

order has been marked as Commission’s Exhibit No.1 and made part of

the record without objection. At the pre-hearing conference, the

parties agreed to the following stipulations.

1. On February 19, 2011, the relationship of employee-self

insured employer-TPA existed between the parties.

2.  The appropriate weekly compensation benefits are $179.00

for total disability and $154.00 for permanent disability.

3.  The claim is controverted in its entirety.

At the pre-hearing conference the parties also agreed to

litigate the following issues:
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1. Whether the claimant sustained a compensable injury to his

neck in a specific incident on February 19, 2011.

2.  The claimant’s entitlement to medical services, temporary

total disability from February 20, 2011 through April 22, 2011, and

attorney’s fees.

The claimant contends that he sustained an injury on February

19, 2011, that resulted in a back and neck injury, disc protrusion

at C5-6, and C4-5 level, C5-6, and C6-7 level with diffuse  bulging

of the annuli.  

The respondent contends that the claimant did not sustain an

injury arising out of and in the course of his employment as

defined by the Arkansas Workers’ Compensation Act. 

The stipulations agreed to by the parties at the pre-hearing

conference held on May 10, 2011, and contained in the pre-hearing

order filed that same day are hereby accepted as fact.  From a

review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission and

having had the opportunity to hear testimony and observe the

witness and his demeanor the following decision is rendered. 

FACTUAL BACKGROUND

Claimant is a sixty-four year old male who began working for

Wal-Mart ten months prior to his alleged injury.  Claimant retired

from the construction industry and initially was hired as a cart

pusher at Wal-Mart.  After about three months, he moved into

maintenance (Record 7/19/2011, at p. 8).  Claimant was working

maintenance in February of 2011 (Record 7/19/2011, at p. 8).
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Claimant testified that his duties included cleaning the store, the

bath rooms, the floors, cleaning up spills and taking out the trash

(Record 7/19/2011, at p. 9). Claimant would occasionally help in

the warehouse area according to the claimant “if they needed me to

set up for a truck or something or clean back in that area.”

(Record 7/19/2011, at p. 9).

On February 19, 2011, claimant reported to work.  Claimant

said he was called to the warehouse area to clean up.  This request

was made by his boss [Brandon Hill] (Record 7/19/2011, at p. 9,

10). Claimant was asked to unload pallets and put them away and

sweep and clean the area (Record 7/19/2011, at p. 10). Claimant was

told to remove trash on a pallet, stack the pallets and sweep

(Record 7/19/2011, at p. 10). According to the claimant’s

testimony:

“I pulled the pallets  over to the area where
I needed to stack them. So I just reached out,
picked up one and leaned it up against the
pallet–-a stack of pallets and then picked the
end of it up and slid it up on there. And the
next one I picked up--which I only done two
pallets. The second one, whenever I reached
down to pick it up, I had a sharp pain hit me
in my shoulder and went all the way down my
arm like an electric charge or something.  It
just nearly went all the way down into my
[left] hand.” (Record 7/19/2011, at p. 10,
11). 

The stack of pallets were approximately three to three and

half feet high. The claimant testified that his pain was immediate

but he went on with his duties and worked the rest of the day.  The

above described pain continued the rest of the day. (Record

7/19/2011, at p. 11). The claimant testified he called his primary
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care physician Dr. Herndon at the VA and made an appointment.  That

appointment was for February 23, 2011. The documentary medical

evidence shows that claimant had called Dr. Herndon on February 17,

2011 complaining of chronic neck pain and had an appointment

scheduled for February 28, 2011. That same progress note also shows

that claimant’s appointment was moved to February 23, 2011 because

of a patient cancellation. (Respondent’s Exhibit No. 1, at p. 8).

Claimant saw Dr. Herndon on February 23, 2011. According to

claimant, the doctor was advised about what had happened, including

the sharp pain. Dr. Herndon ordered x-rays which noted degenerative

disc changes at C5-C6 and C6-C7. These x-rays were done on February

23, 2011 (Respondent’s Exhibit No. 1, at p. 9).  Dr. Herndon

considered the possibility of arthritic changes which could be

causing claimant’s problems (Respondent’s Exhibit No. 1, at p. 1).

Dr. Herndon also ordered an MRI.   

Claimant was prescribed medication and called in absent  from

work for two or three days.  (Record 7/19/2011, at p. 13).  On

February 25, 2011, claimant filled out a Wal-Mart form “associate’s

statement”.  He noted that he had been lifting a pallet, noted that

his neck was injured, and noted that his last day worked to be

February 19, 2011 (Respondent’s Exhibit No. 2). A Form N was filled

out by claimant’s manager also dated February 25, 2011. However,

the date and time of incident were left blank.  The claimant’s

supervisor testified that he had left the date and time blank

because “we were kind of fuzzy on the concrete date” (Record

7/19/2011, at p. 49, 50). Supervisor Brandon Hill testified that he
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had pin pointed the date to February 19, 2011 by reviewing an asset

protection video (Record 7/19/2011, at p. 52).  The supervisor also

testified that he had been present and helped with the pallet

stacking on the date in question, but on cross examination admitted

he could not say for sure if the claimant had lifted a pallet alone

(Record 7/19/2011, at p. 52, 53 and Record 7/19/2011, at p. 55).

After filling out the appropriate paperwork, claimant began to see

Dr. Lukasek. Dr. Lukasek was associated with Wal-Mart as their

workers’ compensation doctor. The claimant met with Dr. Lukasek for

the first time on February 25, 2011, the same day he filled out the

appropriate injury paperwork.

Dr. Lukasek notes the date of injury as February 19, 2011 and

listed the pallet lifting incident and the sharp pain the claimant

said he felt (Respondent’s Exhibit No. 1, at p. 10). He also notes

swelling over the left side of the posterior neck (Respondent’s

Exhibit No. 1, at p. 12).  Dr. Lukasek ordered restricted duty

until March 2, 2011 and noted that work activities caused the

problem, with a follow up within the week (Respondent’s Exhibit No.

1, at p. 12). An additional x-ray on March 1, 2011 showed “disc

degenerative changes at C5-C6 and C6-C7.” “Findings include right

posterior osteophyte formation at C6-7 with osteophytic

encroachment on the neural foramen.” (Respondent’s Exhibit No. 1,

at p. 14).  Again on March 1, 2011, Dr. Lukasek notes that the

cause of claimant’s problem is related to work activities and

states  “the objective findings are consistent with the history of

a work-related etiology” (Respondent’s Exhibit No. 1, at p. 17).
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An MRI on March 9, 2011, confirmed the degenerative disc diagnosis

but added a disc protrusion at C3-C4 and C4-C5 (Respondent’s

Exhibit No. 1, at p. 19). On March 11, 2011 after review of the

MRI, Dr. Lukasek make the following notation under medical

causation:  

“The cause of this problem is related to work
activities. The objective findings are
consistent with a history of a work related
etiology. The work activities have aggravated
an underlying, pre-existing condition.”
(Respondent’s Exhibit No. 1, at p. 22).

The claimant was on restricted duty until March 25, 2011 and

returned to work at Wal-Mart on April 22, 2011 (Record 7/19/2011,

at p. 43). Claimant continues to work at Wal-Mart and according to

testimony has received at least one raise (Record 7/19/2011, at p.

45).  

DISCUSSION

A.C.A. §11-9-102(4)(A)(i)finds a compensable injury as:

“An accidental injury causing internal or
external physical harm to the body ...arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is accidental
only if it is caused by a specific incident
and is identified by time and place of
occurrence.”

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury as defined  under A.C.A.

§11-9-102(4)(A)(i). See also A.C.A. §11-9-102(4)(E)(i). A

preponderance of the evidence means the evidence having greater

weight or convincing force,Smith v. Magnet Cove Barium Corporation,

212 Ark. 491, 206 S.W. 2nd 442 (1947). Furthermore to be compensable



G102029-Roberts -7-

under the same burden, the claimant must prove that the evidence of

physical injury or damage is supported by medical evidence.

Arkansas Code Annotated §11-9-102(4)(D) requires that a compensable

injury must be established by medical evidence.  The statute also

requires that the medical evidence submitted be in the form of

objective findings. Objective findings are defined in A.C.A. §11-9-

102(16)(A)(1) as those findings which cannot be come under the

voluntary control of the patient. The statute requires that medical

opinions addressing compensability must be stated within a

reasonable degree of medical certainty, A.C.A. §11-9-102(16)(B). 

The Arkansas Court of Appeals has addressed this issue in

previous opinions. The Court in 1998 affirmed the Commission’s

finding that the claimant did not sustain a compensable injury

where there was no evidence connecting the objective medical

findings to an alleged specific incident, Ford v Chemipulp Process,

Inc., 63 Ark. App. 260 977, S.W. 2d 5 (1998). In the instant case,

we must first address whether the claimant sustained a compensable

injury on February 19, 2011.  The claimant, in this case, saw his

primary care physician who ordered a follow up, filed the

appropriate paperwork, and went to the company doctor immediately

upon direction from the respondent. Dr. Lukasek’s first evaluation

is clear, he notes that this injury is work-related.  The key to

determining the compensability issue in this case lies in Dr.

Lukasek’s notation of March 11, 2011 “work activities aggravated a

pre-existing condition” (Respondent’s Exhibit No. 1, at p. 22). An

aggravation is a new injury if the injury resulted from an
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independent incident. The incident must be shown to be work-related

and under A.C.A. §11-9-102(4)(A)(i) caused by a specific incident

identified by time and place of occurrence.  Farmland v. Deboise ,

54 Ark. App. 141, 923 S.W. 2d 883 (1996). Here, we clearly have a

compensable injury in the form of an aggravation to an existing

condition. It should be noted that the claimant already had an

appointment for treatment reference his neck and arm on February

17, 2011.  (Respondent’s Exhibit No. 1, at p. 8).  The claimant

also had an x-ray of the left shoulder area due to pain in

September of 2010 (Respondent’s Exhibit No. 1, at p. 25).  However,

claimant specifically identified an event and time and place--the

lifting of pallets resulting in a sharp pain on February 19, 2011.

This specific event resulted in medical care for the neck and

shoulder area and in an MRI that concluded the claimant had:

“Degenerative disc disease at C5-C6 and C6-C7
level with diffuse bulging annuli and mild
bilateral neural foraminal narrowing.  Small
central disc protrusion at C3-C4 and C4-C5
level.” (Respondent’s Exhibit No. 1, at p.
19).

    The Arkansas Court of Appeals in King v. Peopleworks , 97 Ark.

App. 105, 244 S.W. 3d 729, found there was substantial evidence

that claimant suffered a new injury and a compensable aggravation

resulting from the independent incident where claimant testified

after squatting down and opening his laptop on February 7, 2001, he

started to get up and was knocked to the ground in severe pain.

King, at p. 734. The Court found in King that the independent

incident caused physical harm to the claimant’s body, the

independent incident arose out of and in the course of the
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claimant’s employment, and the incident required medical services.

The independent incident was identifiable by time and place of

occurrence and the incident was established by medical evidence

supported by objective findings. Id, at p. 735. Here, we have the

same situation. Claimant picked up a pallet resulting in sharp

pain, on a specific date resulting in the need for medical

services. Dr. Lukasek subsequently notes not only disc problems but

that the February 19, 2011 event aggravated a pre-existing injury

(Respondent’s Exhibit No. 1, at p. 22). The swelling and disc

protrusions are clearly objective medical findings. There is no

question that the event on February 19, 2011, aggravated an

existing degenerative condition and caused claimant to need

additional medical treatment.  The respondent’s attempts to muddy

the issues regarding the injury dates and the reporting dates are

not credible. The claimant must prove by a preponderance of the

evidence that he sustained a work-related compensable injury. Said

injury must be proven by objective medical findings and there must

be a causal connection between the  event and the claimant’s need

for treatment. Here the claimant has proven that he sustained a

compensable injury to his neck on February 19, 2011. He has shown

the existence of that compensable injury in the form of an

aggravation and of a pre-existing condition by objective medical

findings. The claimant has met his burden of proof by a

preponderance of the evidence.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven by a preponderance of the

evidence that he suffered a compensable injury to his

neck in the form of an aggravation to a pre-existing

condition.  He has proven this injury with objective

medical findings and has proven a specific time and place

the aggravating event occurred.

2. Having met his burden, the claimant is entitled to

medical services related to the treatment of his neck.

He is also entitled to the appropriate amount of

temporary total disability from February 20, 2011 through

April 22, 2011, when he returned to work.

3. Having prevailed in the instant case, the claimant’s

attorney is entitled to the appropriate amount of

attorney’s fees associated in this case.

ORDER

The respondent shall pay temporary total disability benefits

from February 20, 2011 through April 22, 2011.

The respondent shall pay all reasonable and necessary medical

services related to the claimant’s compensable injury neck injury.

 The respondent shall pay to the claimant’s attorney the

maximum statutory attorney’s fee.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                               
        AMY GRIMES

                  Administrative Law Judge
                              


