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STATEMENT OF THE CASE

On October 18, 2010, the above-captioned claim was heard in Searcy, Arkansas.

A prehearing conference took place on August 9, 2010.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the amendment of the fifth stipulation concerning Claimant’s average weekly

wage, they are the following six, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed on June 3, 2009.

3. All medical records and/or bills are authentic.

4. Respondents have controverted this claim in its entirety.

5. Claimant’s average weekly wage was $1,552.00, which entitles him to the

maximum compensation rates.

6. Claimant is no longer employed by Respondent NOMAC Drilling Corp.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They read as follows:

1. Whether Claimant sustained a compensable injury to his low back.

2. When did Claimant provide notice of his alleged compensable injury?

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

4. Whether Claimant is entitled to temporary total disability benefits.

5. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties are:

Claimant:
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1. Claimant contends that he sustained a compensable low back injury on

June 3, 2009, resulting in a disc protrusion and annular tear at L5-S1.

2. Although the claimant has been willing to attempt to return to work in a

limited capacity since his injury, he has been unable to do so and the

respondent employer has not offered any limited duty work.

3. Consequently, the claimant should be considered to be totally disabled and

award TTD benefits from June 4, 2009, to a date yet to be determined with

a credit to the respondents for the amount of unemployment benefits

received in the interim.

4. Claimant also seeks medical expenses and attorney’s fees.

5. All other issues are specifically reserved.

Respondents:

1. Respondents contend that the claimant did not sustain a compensable injury

while employed by the respondent employer on or about June 3, 2009.

2. The claimant is not entitled to any benefits.

3. This claim is denied and controverted in its entirety.

4. There were no objective medical findings concerning an injury while the

claimant was employed by the respondent employer.

5. The claimant’s problems and need for treatment, if any, are not related to his

employment for the respondent employer but are the result of a pre-existing

condition present at the time the claimant began work for the respondent

employer for which the respondents are not responsible.
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6. The claimant was terminated on June 24, 2009, for cause.  The claimant’s

last day of work was May 17, 2009.

7. The claimant never reported a work-related injury while working for the

respondent employer.

8. The claimant never reported a work-related injury until after his employment

ended.

9. The first notice the respondents received that the claimant was alleging he

sustained a compensable injury while employed by the respondent employer

was the filing of the AR-C claim form.

10. In the alternative, if it is determined the claimant sustained a compensable

injury, the respondents are not responsible for any benefits prior to the date

the claimant advised the respondents he was alleging a compensable injury,

which was the filing of the AR-C claim form.

11. In the alternative, if it is determined the claimant sustained a compensable

injury, the respondents hereby request a setoff for all benefits paid by the

claimant’s group health carrier, all short term disability benefits received by

the claimant, all long term disability benefits received by the claimant and all

unemployment benefits received by the claimant.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following
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findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Respondents’ Proffered Exhibit 2 will be admitted into evidence and given

due weight.

4. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury to his lower back.

5. Because of the above finding, the remaining issues are moot and will not be

addressed.

PRELIMINARY RULINGS

Admission of Respondents’ Proffered Exhibit 2

At the beginning of the hearing, the following colloquy occurred:

JUDGE FINE:  I’ll now take up the matter of what I have marked as
Respondents’ Proffered Exhibit 2.

(RESPONDENTS’ PROFFERED EXHIBIT 2 MARKED FOR
IDENTIFICATION)

JUDGE FINE:  This was originally pages 30 and 31 out of Respondents’
Exhibit 1.  Prior to the commencement of the hearing, Claimant indicated that
there was an objection to the admission of these particular documents as
part of that exhibit, so they were culled and marked as a proffered exhibit,
but I will now hear you on your objection to the admission of these
documents, Ms. James.

MS. JAMES:  Well, as I stated before, these documents would be considered
hearsay because neither one of these witnesses are available for cross-
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examination.  If he can’t make his own witnesses available, I don’t think their
statements should be allowed into evidence.

JUDGE FINE:  Mr. Stiles, any response to that?

MR. STILES:  Well, Your Honor, I have a witness who can testify to the
events surrounding the makings of those statements and the authenticity of
the statements.  Ms. James is correct that I do not have these witnesses
available with me today, but I do have a witness that can lay a foundation for
those statements, so I ask that they do be introduced as exhibits in the
record.

JUDGE FINE:  Do you have any first-hand knowledge of these exhibits, Mr.
Stiles?  The first one appears to be signed by a Charles, somebody,
Robbins, or something–

MR. STILES:  Robinson.

JUDGE FINE:  Robinson?  The second one bears a signature of, is it Chris
Law?

MR. STILES:  Yes, Your Honor.

JUDGE FINE:  Okay.

MR. STILES:  I personally do not have knowledge about these statements,
but I do have a witness that does have first-hand knowledge regarding those
statements.

JUDGE FINE:  Okay.  These weren’t statements that you procured, though?

MR. STILES:  Absolutely not.  No, Your Honor.  My witness, who will testify
today, Mr. Ellington, was the one who procured those statements from those
individuals.

JUDGE FINE:  All right.  What I will do right now, as I stated earlier, is I will
consider these as a proffered exhibit.  I will rule [on the] admissibility of
these in my opinion.  Today I will take any type of testimony on it that bears
on this, and we’ll proceed on from here.

The analysis of this issue falls within the purview of Ark. Code Ann. § 11-9-705(a)(1)

(Repl. 2002), which states:
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In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.
Under this provision, the Commission is not bound by the Arkansas Rules of

Evidence–including the rules governing hearsay and the exceptions thereto.  See

Tracor/MBA v. Artissue Flowers, 41 Ark. App. 186, 850 S.W.2d 30 (1993).  It is true that

without the testimony of the individuals who allegedly prepared these statements, Claimant

is placed at somewhat of a disadvantage.  However, he was provided notice via an

October 11, 2010 letter from Respondents’ counsel (which has been blue-backed to the

record) that they intended to introduce the statements without Robinson or Law testifying,

and Claimant was thereby given the opportunity to lodge an objection in advance of the

hearing to afford Respondents time to produce them as witnesses.  Nothing indicates that

Claimant gave notice that he intended to so object.  In any event, as Respondents

represented in the colloquy, Ellington testified at the hearing that these statements were

prepared in his presence, and he also testified concerning the circumstances surrounding

this event.  Claimant had full and fair opportunity to cross-examine him concerning this

matter, and availed himself of it.  After consideration of this matter, I find that admission

of the statements would help to “best ascertain the rights of the parties.”  For these

reasons, Respondents’ Proffered Exhibit 2 will be admitted into evidence and given due

weight.

CASE IN CHIEF

Summary of Evidence
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Claimant and Rick Ellington were the witnesses at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of his

medical records, consisting of four abstract/index pages and 89 numbered pages

thereafter; Claimant’s Exhibit 2, a printout of Claimant’s wage information, consisting of five

numbered pages; Respondents’ Exhibit 1, another compilation of Claimant’s medical

records, along with his Form AR-C and unemployment records, consisting of one index

page and 34 pages thereafter; and Respondents’ Exhibit 2, handwritten statements by

Charles Robinson and Chris Law, consisting of two pages.

In addition, in order to address the issue concerning the admissibility of

Respondents’ Proffered Exhibit 2, I have blue-backed to the record a letter from

Respondents’ counsel to the Commission (and copied to Claimant’s counsel) dated

October 11, 2010, consisting of 37 pages.

Testimony

Wayne Rhodes.  Claimant testified that he went to work for Respondent NOMAC

Drilling Corp. (hereinafter “NOMAC”) in October 2008.  He worked 85 hours a week–one

week on and one week off.  His duties there were as follows:

I did–made connections and cleaned and repaired some rigs, worked on rigs
and stuff.  A lot of it was moving pipe and using a deal called an air chugger
and making connections with a drill pipe.

This was heavy, physical labor; but he denied having any problems doing his job prior to

June 3, 2009.  However, he testified that he first went to the chiropractor around May 1,

2009 because he injured his back.  He described the incident:
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We was [sic] making connection and I pulled up on the slips, and when I did,
I had an instant pain in my back.  I thought it was just something simple.
Chris seen it, and everything like that, and he told me to go in and sit down.
And I told him, I said, well, it might be something simple or something like
that.  I’ll go–I’ll make an appointment for a chiropractor, see if I can get it
straightened up where I can be able to do.

The chiropractor performed an x-ray and informed Claimant that his back “looked good.”

He stated that Claimant’s problem might be due to one leg being shorter than the other.

The chiropractor also performed an adjustment, and Claimant stated that because he felt

better thereafter, he returned to work and was able to do his job until the alleged incident

on June 3, 2009.

With respect to this incident, Claimant testified:

I went to make a connection and I picked up on the slips and I had an instant
pain in my back.  I couldn’t stand up or nothing.  And Chris told me to go in
and sit down, that they’ll have it taken care–that they’ll make a connection,
any connections that have to be done or anything like that he’ll have the
other two floorhands that was [sic] up there, have them do it and have–and
if they needed more help or anything else like that, he’d call Charles up on
the floor and have him help out.

Chris Law, Justin Dallas, and another individual named Justin allegedly witnessed this.

Law asked Claimant what happened, and he informed him that something occurred when

he picked up the slips.  Then, Law told him to sit down and not do anything else.

Claimant returned to the chiropractor, but was informed that nothing could be done

for him there.  The chiropractor referred him to Dr. Marty Hearyman, who had him undergo

an MRI and placed him on light duty.  However, Gary White, who was with NOMAC,

informed him that no such work was available there.  White asked him to keep him

informed about what was going on; but when Claimant reached him around two weeks

later, he was told that he was being let go because he had missed too much work.  Later



Rhodes - Claim No. F907611 10

in his testimony, Claimant stated that this took place about one to two months after their

initial conversation.  Because he was out of a job, he filed for and received unemployment

benefits.  During this period, he looked for work in order to continue receiving benefits.

Claimant’s testimony was that he informed both the chiropractor and Hearyman of

the slips-lifting incident.  Dr. Hearyman referred him to Dr. Jason Tullis, a neurosurgeon;

and he in turn sent Claimant to Dr. Meraj Siddiqui.  The latter doctor performed epidural

steroid injections, a bone graft and a discography.  However, none of these procedures

helped, so Claimant returned to Tullis and underwent surgery on March 26, 2010.  He

stated that he can no longer ride his motorcycle or pitch horseshoes–activities he enjoyed

prior to the alleged injury.

According to Claimant, his only previous work-related injury took place 19 years

before, at Superior Well Service (hereinafter “Superior”).  But he insisted that he had no

problems after that, and denied being injured at Patterson Drilling (hereinafter “Patterson”).

Under questioning from Respondents, Claimant testified that at Superior, he was

slammed to the ground by a steel pipe, and injured his back.  He was off work three to four

weeks as a result, and underwent chiropractic treatment.  After working there, he went to

work for Patterson.

Claimant admitted that on October 28, 2008, he signed a document at NOMAC that

required him to report any accident that results in personal injury, no matter how minor.

He stated that he fulfilled this requirement by reporting the slips incident to Law, his

supervisor.  When asked about the May 1, 2009 chiropractic note stating that the onset

of pain was a week prior, Claimant stated that was inaccurate; he went to the chiropractor
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the day after the pain occurred.  With respect to the note by Dr. Hearyman dated June 9,

2009 that states that Claimant has had pain ever since being slammed to the ground 19

years before, Claimant denied relating that to the doctor.

He also denied telling Dr. Siddiqui on July 8, 2009 that he had been experiencing

low back pain for six months.  Claimant’s testimony was that he did not have Siddiqui issue

an addendum to the record on November 4, 2009, to reflect the alleged slips incident.  His

Form AR-C was filed over two months before this.  He stated that he told the doctor of the

slips incident when he saw him in July 2009, but was unable to explain why Dr. Siddiqui

at that point noted that the matter was not workers’ compensation-related.  Claimant did

note that he told Siddiqui that the claim had been denied, and that his private insurance

would be covering his treatment.  The witness admitted that this was inconsistent with the

report, and changed his testimony to state that he only told Dr. Siddiqui’s staff about the

status of his claim.  Claimant also denied asking Siddiqui to issue a second addendum,

on December 10, 2009, to reflect the  onset of back pain on June 3, 2009 after pulling

slips.  Claimant testified that his surgery was to correct a protruding disc, L5-S1, and a tear

in that area.

With respect to his receipt of unemployment benefits, Claimant stated that while he

looked for work during that period, he could only perform light duties such as answering

phones.

Asked about the date his alleged injury occurred, Claimant testified that it was June

3, 2009.  He admitted that in his deposition, he stated that he last worked for NOMAC in

May 2009.  While he explained that May was the date the first incident occurred, this did
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not conform with his deposition testimony that June 3 was that date that White told him that

there was no light duty work available.  He clarified that June 3 was “around the last day

I got hurt,” but was adamant that the date of the injury was the last one he worked at

NOMAC.  Turning back to the alleged May incident, he first testified that he told only Law

about it.  During this period, he also mentioned during casual conversation that he had hurt

his back years before at Superior.  His testimony was that he reported the alleged June

3 incident to White, but indicated that he was going to treat with a chiropractor see if the

problem was only a simple one.

Under further questioning from his counsel, Claimant stated that he doubted he

could have worked at NOMAC while suffering from a protruding disc.

When questioned by me, Claimant testified that his position was that of a floorhand.

He had done similar work for other drilling companies.  He described drill pipe slips:

It’s a big tool.  It stands about two foot tall, and it’s got like three handles on
it.  And what it does, it’s got teeth all in the middle of it, and it opens and
closes.  And what you do, when you go to–when the driller picks up on the
drill pipe, it comes up and you set this tool in there around the pipe and it sits
down in the hole right there and it stops that pipe from going down in the
hole.

This tool, which is the one he was picking up at the time he was injured, should be lifted

by three people.  Claimant stated that he felt “instant pain” in his lower back while lifting

this both in May and June 2009.  Justin Dallas and another individual named Justin were

helping him lift the device out of the drilling hole, and Law was present, on both occasions.

He elaborated:

After we got through making a connection, it takes–where everybody grabs
a handle.  It’s got three handles on it.  And when you pick up on it–when you
grab ahold–you’re bent over, right, and you’re holding that right there, pulling
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pressure on it, and then when the driller picks on the pipe–after we get
through making a connection, take the pipe down and stuff, you’ve got to jerk
them out real fast.  So–and when we pick it up–because there’s a lot of
weight on a drill pipe when he picks up on it, so you’ve got to pull them up
pretty quick to get the slips out of there so he can down [sic] with it.

After the May occurrence, he told Law that he was going to the chiropractor.  After the

June incident, Claimant stated that he could not longer stand, and walking was painful.

His testimony was that Respondents have paid for none of his treatment.  He never

asked to fill out an incident report because he was unsure what to do.  Claimant was

unsure if he was experiencing the same problem that he had had years before at Superior.

He denied telling the chiropractor that he had been experiencing back problems for

years–and stated that he instead told him that it had been years since he had this problem.

Claimant first testified that he stopped taking prescription medication two months

prior to the hearing.  He then stated that he still takes Neurontin.  According to him, he has

not returned to the doctor because he cannot afford to do so.

Rick Ellington.  Called by Respondents, Ellington testified that he is a tool pusher

for NOMAC.  He has been employed there for three and one-half years.  His job is to

supervise the drillers and hands on the rig–this included Claimant and Law.  Ellington

stated that he interacted on a daily basis with both of them.  When asked about his

personal knowledge regarding this claim, Ellington testified:

What I know about it is that Chris Law and Charles Robinson came to my
office with Wayne Rhodes.  Wayne said he was having back pains.  And I
asked him if he hurt it on the rig that night.  He said, no.  It was an old injury
from Patterson Drilling.

His testimony was that this meeting took place on June 9, 2009; he knew this because he

made a written statement concerning it, and had Law and Robinson do so as well.  He
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identified the statement in Respondents’ Exhibit 1 as being his, and identified those in

Respondents’ Exhibit 2 as being those of Law and Robinson.  Prior to June 9, no one

reported an injury concerning Claimant.  He never asked Ellington to send him to a

chiropractor or a physician.  Ellington stated that Claimant did work June 3-9, 2009; they

worked “seven on, seven off.”

Under questioning from Claimant, Ellington stated that Law was Claimant’s

supervisor.  He would have reported an injury to Law before coming to him.  Ellington

testified that he was not aware of Claimant having any job performance problems before

June 2009.

When questioned further by Respondents, Ellington stated that no incident report

was prepared in this case because no work-related incident was reported.  Claimant

mentioned that he rides motorcycles, and Ellington was not otherwise aware of his

activities outside of work.

Under questioning from me, Ellington testified that it was his idea to prepare the

written statements.  Law and Robinson did this in Ellington’s presence, after the meeting

with Claimant took place.  The meeting occurred because Claimant came in to Ellington

and reported that his back was hurting.  Claimant’s shift on the rig was from 6:00 p.m. on

Thursday until 6:00 a.m. the following Wednesday–12 hours each day.  Ellington never

saw him again after this meeting because his own stint on the rig ended the next morning.

When examined further by Respondents, Ellington stated that statements such as

these are prepared anytime an injury is reported.  They are useful because a lot of

turnover occurs in the drilling business.
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Records-Medical

The medical records of Claimant that were introduced at the hearing, and which are

part of Claimant’s Exhibit 1 and Respondents’ Exhibit 1, reflect the following:

On May 1, 2009, Claimant presented to the Moore Chiropractic Center with low

back pain and some pain in the right upper thoracic area.  He stated that the onset was

“years, this time over 1 week.”  He related that he “[h]as to bend at work all the time and

lift.”  Claimant was given a lift to wear.  He returned to the clinic on May 4 and 18, and

June 1 and 8.  A brace was requested.  The June 8 note reads, “Has had to work hard and

bent.” [sic]  The chiropractor referred him to an MD.

On June 9, 2009, Claimant went to Dr. Hearyman.  The report reads that Claimant

stated that “he was slammed to the ground with a piece of steel pipe about 19 years ago,

[and] has had trouble with his back ever since, [and] state[d] that he re-injured it at work

on Thursday . . . .”  Dr. Hearyman prescribed Percocet, Naproxen and Flexeril, and

recommended  lumbar and thoracic MRIs.  The June 10, 2000 lumbar MRI showed a small

central disc protrusion with an annular tear at L5-S1, while the thoracic MRI only reflected

minimal degenerative changes.  The doctor on June 15, 2009 noted that these results “do

not appear to correlate with pt’s back pain.”  Hearyman on June 26, 2009 wrote that he

“reved [sic] MRI results - unremarkable (not sure if annular tear correlates with pain).”  He

took Claimant off duty, or told him to work no more than light duty.  The doctor on June 24,

2009 wrote that Claimant had degenerative disease of the lumbar spine, and noted that

he had thoracic pain as well.
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Claimant went to Dr. Tullis on July 7, 2009 and reported having low back pain for

one month, lifting and bending, and that he suffered an injury at work.  Tullis referred him

to Dr. Siddiqui.

He saw Dr. Siddiqui on July 8, 2009.  The doctor wrote:  “This is not a worker’s [sic]

compensation form.  The patient is not involved in lawsuit related to his pain conditions.”

Siddiqui assessed him as having lumbosacral spondylosis and neuritis, and recommended

medial branch nerve blocks at L3-4, L4-5, and L5-S1.  This report contains an addendum

dated November 4, 2009 that reads:

The patient stated that pain started after a work related accident in June
2009[.]  He said he was trying to pull “Slips” and all of [a] sudden he felt
sever[e] pain in his lower back and since th[e]n pain has progressively
gotten worse.

A second addendum on that date reads:  “He did not have pain for last six month[s].”

The final one, dated December 12, 2009, states:

The patient stated that his back pain started after an accident a work place
in Jun[e] 3 2009.  The patient works in an oil field, he w[a]s trying to pull a
“SLIPS” and all of [a] sudden he felt severe pain in his lower back.

The branch blocks took place on July 8 and August 18, 2009.  On September 1,

2009, Claimant reported to Dr. Siddiqui that the procedures did not help, and that his pain

has gotten progressively worse.  The doctor recommended epidural steroid injections.

These took place on September 1 and 22, 2009, and October 13, 2009.  Claimant told

Siddiqui on November 14, 2009 that the procedure only helped for one to two weeks, and

that his pain, averaging 6/10, was radiating to both lower extremities.  He reported to Dr.

Tullis on December 3, 2009 that he was unable to undergo physical therapy, and that the

injections did not help.  Tullis recommended a discogram.  Claimant returned to Siddiqui
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on December 10, 2009, and he concurred that a discography was needed at L2-3, L3-4,

L4-5 and L5-S1.  This took place on January 13, 2010, and the results thereof were

normal.  Claimant on January 21, 2010 told Dr. Siddiqui that his condition had not

improved.  He told Tullis on February 12, 2010 that he was slightly better overall.

Dr. Tullis referred him to Dr. Michael Pollack to be evaluated for an anterior fusion

of L5-S1.  The operation took place on March 26, 2010.  His pre and post-operative

diagnosis was lumbar degenerative disc disease.
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Records-Nonmedical

Claimant’s Exhibit 2.  This exhibit is a printout of Claimant’s wage history from

NOMAC.

Respondents’ Exhibit 1.  Claimant’s Form AR-C reflects a date of injury of June 3,

2009 and reads:  “I was pulling slips at work and hurt my back.  I had gotten a pertruding

[sic] disk and a tear in my L-5 in my back.  I was on Rig 33.”

NOMAC’s General Rules of Conduct, signed by Claimant on October 28, 2008, read

in pertinent part:  “Whenever you are involved in an accident that results in personal injury

or damage to equipment, NO MATTER HOW SMALL, report the accident immediately to

your Supervisor.” (Emphasis in original)

Ellington’s typewritten, signed statement reads:

I RICKY ELLINGTON ON NOMAC RIG 33 WAS IN MY TOOLPUSHER
HOUSE WITH CHRIS LAW & CHARLES ROBINSON.  WHEN WAYNE
RHODES CAME IN SAID HIS BACK WAS HURTING!  I ASK HIM IF HE
HURT IT ON THIS RIG NOMAC 33 HE SAID NO THAT HE HAD HURT IT
YEARS AGO WITH PATTERSON DRILLING.  HE SAID THIS TO ME RICKY
ELLINGTON & CHRIS LAW & CHARLES ROBINSON DATE 6/9/09 @ 2100
HOURS.

The NOMAC Termination Form for Claimant, dated June 24, 2009, states:  “Gary

terminated him he has been off for 3 hitch[es] because of not being [able] to do his job

because of old injury that occ[urred] befor[e] coming to work for NOMAC.”

This exhibit also contains a printout detailing Claimant’s receipt of unemployment

benefits.

Respondents’ Exhibit 2.  Robinson’s handwritten, signed statement reads:

I Charles Robinson, was in the toolpushers shack on Rig 33 when Wayne
Rhodes was stating that his back was hurting.  Chris Law, the driller, & Rick
Ellington the toolpusher were present also, when Chris asked if he had hurt
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his back out here on this Rig.  Wayne said No It [sic] was a pre-existing
injury & that it was done when he worked at Patterson.  Rick Ellington then
ask [sic] Wayne was he sure he did not hurt his back while working for
Nomac.  Wayne said yes I’m sure it was hurt way before he came to work at
Nomac.  Said this on Last Night He work [sic] 6-9-09

In turn, Law’s handwritten, signed statement reads:

I Chris Law Driller @ NOMAC 33 had Wayen [sic] Rhodes working for me.
He bega[n] complaining about his back hurting him.  Me and the toolpusher
(rick [sic] Ellington) ask[ed] him if happen[e]d he[re] at work.  He told us that
it happen[e]d years back befor[e] he ever work[ed] for NOMAC Drilling.  On
6-9-09 @ 2100 pm

ADJUDICATION

A. Compensability

Claimant has contended that he suffered a compensable low back injury on June 3,

2009 in the forms of a disc protrusion and annular tear at L5-S1.  Respondents dispute

that he has suffered a compensable injury.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show that:  (1) an

injury occurred that arose out of and in the course of his or her employment; (2) the injury

caused internal or external harm to the body that required medical services or resulted in

disability or death; (3) the injury is established by medical evidence supported by objective

findings, which are those findings which cannot come under the voluntary control of the

patient; and (4) the injury was caused by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).  If a claimant fails to establish by a preponderance of the evidence any of the

above elements, compensation must be denied.  Mikel v. Engineered Specialty Plastics,

56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard means the evidence having
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greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d ___

(citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

At the hearing, Claimant testified that his alleged injury took place on June 3, 2009,

while he was working for Respondent NOMAC, lifting drill pipe “slips.”  He also testified

that he was previously injured in a similar incident around May 1, 2009.  However, he

apparently is not seeking relief in connection with that alleged incident, nor is he

contending that he suffered a compensable aggravation of a pre-existing condition.  I shall

not address such issues sua sponte.  Cf. Singleton v. City of Pine Bluff, 2006 AWCC 34,

Claim No. F302256 (Full Commission Opinion filed February 23, 2006)(improper for

administrative law judge to address issue not raised at hearing), rev’d on other grounds,

No. CA06-398 (Dec. 6, 2006)(unpublished).

Claimant’s testimony concerning what took place on June 3, 2009 is inconsistent

with other evidence adduced at the hearing–particularly documented statements he made

to co-workers and treating personnel.  This is detailed below.  For that reason, I cannot

credit his testimony.
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At the hearing, Claimant stated that he was having no problems doing his job before

June 3, 2009.  But this is contradicted by a number of sources.  His own testimony was

that he had suffered a similar injury in early May 2009.  The chiropractic records reflect

that he treated on May 1, 2009, and related that the onset was “years,” but in this instance

over one week.  He returned to the chiropractor on June 1, 2009 and reported that the “lift”

he had been provided was helping.  Claimant requested a brace, but also related that he

“didn’t work as hard this time.”  On June 8, 2009, after the alleged incident at bar

supposedly took place, he told the chiropractor that he “[h]as had to work hard and ben[d],”

and that he was hurting like before.  While Claimant testified that he told the chiropractor

after the slips-lifting incident, it is not reflected in the records.  His insistence that he was

not having problems pre-June 3 is also in conflict with his statement to Dr. Hearyman on

June 9, 2009 that he has had trouble with his back ever since being slammed to the

ground by a piece of steel pipe 19 years before.  Claimant disputed making this statement,

but in view of the totality of the evidence, I cannot credit this.  Finally, Ellington testified

that when he was informed on June 9, 2009 that Claimant was complaining about his back,

he asked him if he hurt it at NOMAC.  Claimant replied in the negative, and stated that he

had hurt it years before while working at Patterson.  Ellington’s testimony was that Law and

Robinson were present and heard Claimant make this statement.  Their unsworn

statements, contained in Respondents’ Exhibit 2, corroborate this.  After consideration of

the evidence, I credit Ellington’s testimony over that of Claimant.

I am also unable to find credible Claimant’s testimony that he was injured on June

3, 2009 at NOMAC while lifting slips.  This alleged incident is not only absent from his
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chiropractic records, but it does not appear in his medical records until November 4,

2009–around five months after it supposedly occurred.  On that occasion, Claimant told

Dr. Siddiqui this, and it was such a departure from what he had been previously informed

that the doctor prepared an addendum to his records on that date.  When Claimant first

treated with Siddiqui on July 8, 2009–about a month after the alleged incident–the doctor

wrote that Claimant’s condition was not workers’ compensation–related.

I note that Claimant on June 9, 2009 (which I take judicial notice fell on a

Tuesday–see Buxton v. City of Nashville, 132 Ark. 511, 201 S.W. 512 (1918)) told Dr.

Hearyman that he reinjured his back the preceding Thursday–which would be June 4,

2009.  Claimant was adamant in his testimony that the date of his alleged injury was the

last one he worked for NOMAC, and that at that point he was having difficulty standing and

walking.  But the evidence shows that his last date at work was actually June 9, five days

later; while June 3 was at the very beginning of that stint on the rig.  As was the case with

the chiropractor, and initially with Siddiqui, Claimant did not inform either Hearyman or

Tullis (to whom he related that he suffered an injury at work) about lifting anything.

Finally, returning to Ellington, I credit his testimony recounted above that Claimant

specifically denied injuring himself at NOMAC, and that this was also witnessed by two

other individuals.  Hence, regardless of which date is alleged, the alleged injury has not

been shown to have taken place at the rig; it simply could not have occurred as Claimant

outlined in his contentions and/or testimony.

In view of the foregoing, for me to find that Claimant’s alleged back injury arose out

of and in the course of his employment at NOMAC would require that I engage in



Rhodes - Claim No. F907611 23

speculation and conjecture.  But speculation and conjecture cannot serve as a substitute

for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).

Thus, he has not established the existence of a compensable injury here by a

preponderance of the evidence.

B. Remaining Issues

Claimant has also contended that he is entitled to reasonable and necessary

medical treatment, temporary total disability benefits, and a controverted attorney’s fee.

In turn, Respondents have asked that I address the question of when Claimant provided

NOMAC with notice of his alleged injury.  However, because I have found that he has not

proven that he sustained a compensable injury, these issues are moot and will not be

addressed.

CONCLUSION AND AWARD

In accordance with the findings of fact set forth above, this claim is hereby denied

and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


