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Hearing conducted before Administrative Law Judge S. Dale Douthit in

Little Rock, Pulaski County, Arkansas.

Claimant was represented by Honorable Laura Beth York, Attorney at Law,

Little Rock, Arkansas.

The respondents were represented by Michael Lee W right, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On November 2, 2010, the above captioned claim came on for a hearing

in Little Rock, Arkansas.  A prehearing conference was conducted in this matter

on October 5, 2010, and a Prehearing Order was filed on that same date.  A copy

of the Prehearing Order was marked as Commission Exhibit 1, and made a part

of the record herein without objection, subject to any modifications made at the

full hearing.  

The parties stipulated to the following at the November 2, 2010, full

hearing:

1) The Arkansas Workers’ Compensation Commission has jurisdiction
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of this claim.

2) The employee-employer-carrier relationship existed at all relevant

times, including April 24, 2009.

3) On April 24, 2009, the claimant sustained a compensable low back

injury.

4) The claimant’s applicable compensation rates are $376.00 per week

for temporary total disability and $282.00 per week for permanent

partial disability.

5) The parties agreed to reserve all issues not outlined in the

Prehearing Order.

The parties agreed at the full hearing to litigate the following issues:

1) Whether the claimant is entitled to additional medical treatment from

Dr. W ayne Bruffett.

2) Whether the claimant is entitled to temporary total disability benefits

from August 11, 2009, to a date to be determined, plus attorney’s

fees.

At the full hearing, the claimant contended that on April 24, 2009, he

sustained an admittedly compensable injury to his low back in the course of his

employment.  An MRI revealed a herniated disc at the L5-S1 level.  Respondents

sent the claimant to Dr. Cathey who released the claimant at maximum medical

improvement with a 7% impairment rating.  The claimant was then seen by Dr.

Bruffett through a Change of Physician, and Dr. Bruffett recommended a

microscopic partial diskectomy at L5-S1.  Dr. Bruffett noted that he specifically

disagreed with Dr. Cathey.  Dr. Bruffett believed that surgery is the patient’s only

hope.  Claimant contended entitlement to the additional treatment now
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recommended by Dr. Bruffett, and temporary total disability benefits from

August 11, 2009, to a date to be determined, plus attorney’s fees.

Respondents contended at the full hearing that they have paid all

appropriate benefits due to the claimant.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence that

the additional medical treatment now recommended by Dr. Bruffett

in the form of a microscopic diskectomy at L5-S1 is reasonable,

necessary, and related to the claimant’s compensable injury.

Therefore, respondents are responsible for the additional medical

treatment recommended by Dr. Bruffett pursuant to Commission

Rule 99.30.

4) The claimant has failed to prove by a preponderance of the

evidence that he is totally unable to earn wages pursuant to Ark.

State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d

392 (1981).  Therefore, claimant has failed to prove by a

preponderance of the evidence that he is entitled to temporary total

disability benefits from August 11, 2009, to a date to be determined.
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DISCUSSION

The claimant, age 43, worked as a service technician for diesel trucks for

the respondent employer.  W hile performing his employment duties on April 24,

2009, the claimant sustained a stipulated compensable back injury.  The claimant

testified as follows regarding the April 24, 2009, incident:

Q Okay.  Tell us what happened on April 24th, 2009.

A On April 24th I was changing tires and doing brakes, changing

brake shoes out on the diesel trucks.  I had already done

three and was on the fourth one.  And when I pulled the brake

drum off you – I have to be bent over and I have to turn

sideways to do this.

And I had put some boards down to catch the brake drum.  It

weighs about 180 to 200 pounds.  And so when I turned

sideways to set the drum down, whenever I turned and I got

the full weight of the drum in my hands, my back popped and

I felt it all the way to my toes.  It was like electricity going

through my leg.

(T. p. 10, lines 8-19)

The claimant testified that the respondents accepted his back injury as

compensable and sent him to Dr. Cathey.  The claimant testified that while being

treated with Dr. Cathey, Dr. Cathey ordered an MRI which revealed a herniated

disc at L5-S1.  The medical records show that the claimant was treated

conservatively by Dr. Cathey and was ultimately released by Dr. Cathey on

August 10, 2010, at maximum medical improvement with a 7% impairment rating.
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The claimant testified that when he was released by Dr. Cathey, he could

barely walk at the time and was still having great pain down his leg.  W ith

continued problems with his back and leg pain, the claimant received a Change

of Physician to Dr. Bruffett, and according to the medical records was seen by Dr.

Bruffett on January 18, 2010.  At the initial visit with Dr. Bruffett on January 18,

2010, Dr. Bruffett recommended a new MRI and nerve conduction study.  Dr.

Bruffett stated in his January 18, 2010, report, “He really does have a large disc

herniation, and I think it is going to take surgery to get him appreciably better.”

(CX1, p. 20)  Dr. Bruffett also recommended a nerve conduction study with Dr.

Rutherford.  The nerve conduction study found at Claimant’s Exhibit 1, page 22,

states, “On electromyographic examination there is evidence for left S1

radiculopathy of moderate severity.”  

After reviewing the claimant’s diagnostic tests, Dr. Bruffett recommended

a microscopic partial diskectomy at the L5-S1 level on the left pursuant to his

January 25, 2010, report found at Claimant’s Exhibit 1, page 23.

Respondents have controverted the claimant’s request for the surgery now

recommended by Dr. Bruffett.  One factor respondents have argued for the

controversion is Dr. Cathey’s opinion against surgery.  Dr. Cathey in his

January 28, 2010, report stated, “based on my review of the medical records

provided, as well as my previous clinical evaluation of Mr. Rodgers, I do not see

an indication for the lumbar disc surgery suggested by Dr. Bruffett.”  The claimant



-6-ROBERT T. RODGERS - F904193

contends that the surgery recommended by Dr. Bruffett is reasonable, necessary,

and related to his compensable injury and therefore requests the additional

treatment recommended by Dr. Bruffett as well as additional temporary total

disability benefits from August 11, 2009, to a date to be determined.

ADJUDICATION

Arkansas Code Annotated § 11-9-508(a) requires employers to provide

such medical services as are reasonably necessary in connection with the injury

received by the employee.  The injured employee has the burden of proving by

a preponderance of the evidence that medical treatment is reasonably necessary

for treatment of the compensable injury.  Ark. Code Ann. § 11-9-705(a)(3): Jordan

v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995).  What

constitutes reasonable and necessary treatment under Section 11-9-508(a) is a

fact question for the Commission.  General Electric Railcar Repair Services v.

Hardin, 62 Ark. App. 120, 969 S.W.2d 667 (1998).  The Commission has the

authority to accept or reject medical opinions and its resolution of the medical

evidence has the force and effect of a jury verdict.  Estridge v. W aste

Management, 343 Ark. 276, 33 S.W .3d 167 (2000).

In the case at hand, there are clearly two conflicting medical opinions

regarding the microscopic partial diskectomy now recommended by Dr. Bruffett.

Dr. Cathey has, on multiple occasions, opined that surgery is not needed.  The
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Commission has the duty to resolve conflicting medical evidence.  In this

instance, I find that Dr. Bruffett’s opinion regarding the microscopic partial

diskectomy at L5-S1 on the left should be given more weight.  I make this

determination for a number of reasons.  First, the claimant credibly testified that

he still experiences pain associated with his stipulated compensable injury.

Further, as Dr. Bruffett pointed out, Dr. Cathey’s January 28, 2010, opinion

against surgery was based on inaccurate findings.  Dr. Cathey specifically stated

in his January 28, 2010, letter, “Moreover, recent EMGs and nerve conduction

studies do not reflect any residual lumbar radiculopathy.”  (CX1, p. 29)  Dr.

Cathey’s statement of no residual lumbar radiculopathy is clearly inaccurate in

light of Dr. Rutherford’s nerve conduction study found at Claimant’s Exhibit 1,

pages 21-22.  At Claimant’s Exhibit 1, page 22, Dr. Rutherford specifically states,

“On electromyographic examination there is evidence for left S1 radiculopathy of

moderate severity.”  Dr. Bruffett makes note of Dr. Cathey’s glaring omission in

his February 3, 2010, report found at Claimant’s Exhibit 1, pages 31-32.  Dr.

Bruffett went the extra step of actually following up again with Dr. Rutherford to

confirm that he was correct about his reading of Dr. Rutherford’s nerve

conduction study.  Dr. Bruffett in his February 3, 2010, letter specifically stated,

“I reviewed the nerve conduction study performed by Dr. Reginald Rutherford on

1/18/2010, and he states that while in fact ‘the nerve conduction study is normal,

on a electromyographic examination there is evidence for left S1 radiculopathy



-8-ROBERT T. RODGERS - F904193

of moderate severity.’  I called Dr. Rutherford today just to confirm that I was

correct in his assessment of this.”  (CX1, p. 31)

Respondents argue that Dr. Bruffett only recommended the surgery

because the claimant requested it.  I find that argument to be without merit.  Dr.

Bruffett was crystal clear when he stated in his January 18, 2010, report, “He

really does have a large disc herniation, and I think it is going to take surgery to

get him appreciably better.”  (CX1, p. 20)  After new MRI and nerve conduction

studies, Dr. Bruffett was even more adamant about the claimant receiving surgery

when he stated in his February 3, 2010, letter, “We can just leave him like this if

everybody wants to, but the reason I became a doctor is because I do not want

to leave him like this.  I think decompressing his nerve root will help him.”  (CX1,

p. 31)  Dr. Bruffett goes on in his May 28, 2010, report to state that the claimant

has not reached maximum medical improvement.  (CX1, p. 33)  Dr. Bruffett’s

point regarding additional surgery is even more emphasized in his January 25,

2010, report when he states, “If there are any delays in getting this scheduled, I

would like to talk to whoever is making the decision, because this man got hurt

at work in April of last year, he has an EMG which shows that he has nerve

damage, and I think the longer this is delayed the more detrimental it is to Mr.

Rodgers.”

It is clear to this examiner that the surgery now recommended by Dr.

Bruffett is reasonable, necessary, and related to the claimant’s stipulated
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compensable injury.  It is also apparent that Dr. Cathey either did not accurately

review the nerve conduction tests or chose to disregard the results in making his

opinion regarding surgery.  When examining all the credible evidence contained

in the record, I find that the claimant has proven by a preponderance of the

evidence that he is entitled to the additional medical treatment in the form of

microscopic partial diskectomy at L5-S1 left now recommended by Dr. Bruffett.

As such, the respondents are responsible for the additional treatment from Dr.

Bruffett and said costs should be paid pursuant to Commission Rule 99.30.

Next, claimant contends entitlement to temporary total disability benefits

from August 11, 2009, to a date to be determined.  In order to be entitled to

temporary total disability benefits, the claimant must remain in his healing period

and be totally unable to earn wages.  Ark. State. Hwy. & Transp. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  In the present case, the

claimant has failed to prove by a preponderance of the evidence that he is totally

unable to earn wages.  I do find the claimant stil l remains within his healing

period; however, pursuant to   Ark. State. Hwy. & Transp. Dept. v. Breshears, the

claimant also has to prove that he is totally unable to earn wages.  All doctors

that have evaluated the claimant regarding his compensable injury have stated

that the claimant can at least return back to light duty work with or without

restrictions.  Dr. Brian Oge as far back as May 15, 2009, returned the claimant

back to light duty work.  (See CX1, p. 5)  In addition, Dr. Cathey found the
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claimant at maximum medical improvement on August 10, 2009, and in his

August 10, 2009, report found at Claimant’s Exhibit 1, page 15, did not state any

restrictions regarding the claimant’s work.  Additionally, Dr. Bruffett in his May 28,

2010, report stated that the claimant was “capable of light office duty” work.

(CX1, p. 33)

Based on the credible evidence contained in the record herein, I find that

the claimant has failed to prove by a preponderance of the evidence that he is

entitled to any additional temporary total disability benefits from August 11, 2009,

to a date to be determined.  However, claimant may be entitled to temporary total

disability benefits following the surgery now recommended by Dr. Bruffett and

awarded herein.

AWARD

Respondents are ordered and directed to pay the benefits awarded per the

findings of facts and conclusions of law outlined herein.  

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


