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The claimant appeared Pro Se.

Respondents were represented by Mr. Michael E. Ryburn, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on September 28, 2011,

before Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was

entered in this case on August 10, 2011. The Pre-hearing Order set forth the

stipulations offered by the parties and outlined the issues to be litigated and

resolved at this hearing.  A copy of the August 10, 2011, Pre-hearing Order is made

a part of the hearing record as Commission Exhibit No. 1.  By agreement of the

parties, the stipulations as submitted by the parties in the Pre-hearing Order and

as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

October 28, 2010, when the claimant contends he sustained a

compensable back injury.

3. If found compensable, the claimant earned an average weekly wage

of $480.00 which would entitle the claimant to a temporary total

disability rate of $320.00 and a permanent partial disability rate of

$320.00.

By agreement of the parties, the issues presented at the hearing were as

follows:

1. Compensability of claimant’s alleged October 28, 2010, injury.

2.  If found compensable, claimant’s entitlement to appropriate benefits.

3. Notice.

4. All other issues are reserved.

The record consists of a one volume transcript of the September 28, 2011,

hearing, consisting of the testimony of Mary Richardson, Michael Richardson,

Derek Edwards, Amy Lackey, and all documentary evidence consisting of

Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit No. 1

(Documents and Photographs); Claimant’s Exhibit No. 2 (CD on Unemployment

Claim); Respondents’ Exhibit No. 1 (Baptist Health Report and Report of Dr.

Edattukaren); Respondents’ Exhibit No. 2 (Medical Report of Dr. Varghese

Edattukaren).  In addition, I have blue-backed the post-hearing brief filed by the
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claimant on October 5, 2011, which will be incorporated by reference into the record

of this proceeding.

 FACTUAL BACKGROUND

Michael Richardson is 53 years old.  He completed high school and also

attended Pulaski Technical College where he was trained in HV/ACR.  He also

attended classes in electronic engineering at a college in Little Rock for six months

where he was trained in reading blueprints and diagrams.  He has worked in a

variety of jobs including garbage pick-up, cleaning toilets, repairing appliances,

maintenance engineer, railroad work, soda shop help, management, and performing

technical work. He has a high pressure boiler’s license that has lapsed.  He began

working for Simpson’s Buy and Sell in 2006 as an appliance repairman.

Richardson testified that his job evolved over time and he began doing whatever

needed to be done, including appliance and furniture pick-up and delivery,

sweeping and mopping floors, cleaning bathrooms, running errands, mowing grass,

driving the work truck, and repairing appliances.  Simpson’s Buy and Sell is

generally in the business of selling new and used furniture.  It is also a pawn shop.

They also have rental houses that have to be maintained.  He testified that he was

a very dependable employee and worked Tuesday through Saturday from 9:00 a.m.

until 6:00 p.m.  

On October 28, 2010, Richardson testified that he arrived at work at the

pawn shop at approximately 8:30 a.m.  His co-workers, Amy Lackey and Derek
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Edwards arrived later.  He started cleaning up and sweeping until everyone else

arrived to make decisions as to what job duties would be assigned for the day.  He

testified that they were moving out of an old wash house to a new repair shop which

he called “the sanctuary” because it was an old church.  He explained that these

buildings were three to four blocks away from the pawn shop in Lonoke.   He left

Amy and Simpson at the shop and went to the new repair shop about 9:10 a.m.  He

began making repairs and moving appliances.  He was contacted by Amy at 9:30

to return to the pawn shop to go pick up a refrigerator with his co-worker, Derek.

He explained that he got everything loaded up and shut the building.  As he

stepped off the porch, his foot went out frm underneath him.  He reached out and

grabbed a column to keep from hitting the concrete porch.  He explained that he

had to twist and turn to avoid the concrete.  As he got in his car, he felt a little

twinge in his back.  He readjusted his seat.  He did not feel any more pain and went

back to the pawn store.  He recalled telling Derek that his back hurt but could not

tell him what was wrong at that time.  His back began hurting a little bit.  After he

helped pick up the refrigerator, the pain in his back increased.  He explained that

it was similar to muscle spasms.  He testified that after they dropped off the

refrigerator and returned to the pawn shop, he began having excruciating pain in

his back causing him to scream and holler and writhe in pain.  Amy told him to go

into the back of the shop because of the noise.  When the pain didn’t stop after

about an hour, he went home and went to bed.  He woke up in more pain and called
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Mr. Simpson.  He told him that he was not coming into work because his back was

hurting and he was going to the emergency room.  He didn’t tell him that he hurt his

back on the job because he didn’t know what was going on.  He testified that he had

not been trained on what to do if he was injured on the job or how to report an

injury.  He explained that Amy and the other co-worker watched him in pain, but did

not have him fill out any forms or send him to a doctor.  The doctor at the

emergency room released him back to work without any restrictions.  He returned

to work the following Tuesday and tried to perform his duties.  He explained that

both Amy and Mr. Simpson were aware because he couldn’t walk normally and it

was affecting his work.  He finally made an appointment with Dr. Edattukaren on

November 12, 2010.  Edattukaren referred him for an MRI.  When he gave Amy the

result of the MRI, he told her that he had slipped off the porch and apparently

twisted his back worse than he thought.  He had not told her before because he

didn’t know until he talked with the doctor.  He testified that he knew he was in good

health prior to his fall because he had just had a complete physical and his only

problem was swelling in his right hand where a log had rolled onto his hand after

he chopped wood.  He missed about seven days of work before he was taken off

work by Dr. Edattukaren as a result of his back pain.  He paid for some of his

treatment with his AFLAC policy.  He estimated that the bills for two MRI’s have not

been paid and there is $500.00 owed for the emergency room and doctor.  He

testified that Dr. Day at UAMS has recommended surgery.  
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On cross-examination, Richardson explained that one of the MRI’s was on

his knee for his social security disability claim which had occurred over a period of

time.  The other MRI was on his back as a result of the work injury.  Ten days prior

to his work injury he hurt his hand chopping wood.  He testified that he did not hurt

his back chopping wood because he had gone to work in perfect health on the date

of his fall.  He first felt pain in his back after he got into his car after his foot went

out from under him when he stepped off the porch.  He did not associate the back

pain at the time with any specific incident.  He explained that he did not equivocate

his losing his footing and twisting his back as being the culprit until later.  He did not

tell Simpson on the phone about the porch incident even though his wife testified

that he did.  He worked until November 23, 2010, but did not tell anyone about

hurting his back at work until he got the results of the MRI.   He did not tell Dr. Darr

about his incident at work at the emergency room because the doctor didn’t ask

him.  He told him that the pain began on October 28, 2010.  

Derek Edwards testified that he was employed at Simpson’s Buy & Sell for

about four years.  He testified that there are cameras throughout the building and

that they have been operational in the past.  He recalled that he was working with

the claimant on October 28, 2010, to either pick up or deliver a refrigerator.  He did

not observe Richardson writhing in pain, but Richardson mentioned to him that his

back was in pain.  
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On cross-examination, Edwards testified that he just thought the claimant

had a sore back.  He did not witness the incident.  Richardson did not tell him about

slipping off the porch or tell him that his back problem had been caused at work.

He continued to work with Richardson daily until he quit and he never mentioned

to him that his back problem was work related.  He explained that he is not in

management and Richardson did not have to tell him about his back.  Edwards

testified that he believed Richardson told him that his back was hurting before 10:00

that morning.  Edwards explained that he had been told to go in and tell Amy or her

mother or father immediately if he was ever injured at work.  

Amy Lackey testified that her maiden name is Simpson and she is in the

owner’s family.  She is the office manager.  She began taking care of the paperwork

approximately five months prior to the incident.  She was aware that Richardson

had a back problem on October 28, 2010, because he was laying on a bench and

walking the room and moaning.  When she asked him what happened, he told her

he didn’t know.  He did not tell her that he was hurt at work or about the porch

incident.   She continued to work with him.  She filed an AFLAC form for him for

short-term disability.  He never mentioned workers’ compensation.  She testified

that they had other claims and the employees were trained to report injuries to her

or her parents.  She first learned of this claim from Matt Richard who told her that

Richardson had gone to the Commission and filed a claim that he hurt his back on

the job and that it was work related.  Richardson brought the MRI report to her and
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still did not mention workers’ compensation.  She testified that they have forms

posted on the wall about filing workers’ compensation.  

Lackey testified that Richardson complained on a daily basis about hurting

in his knees, elbows, arm, head, or something.  She recalled that the first time she

saw him was in the afternoon when he was wanting to go home. She testified that

she asked him if he needed to go to the doctor and he responded that he did not

want to go.

Medical records reveal that Richardson sought medical treatment at the

emergency room at Baptist Medical Center in North Little Rock on October 29,

2010, with complaints of back pain that “started yesterday, gradual onset. No

history of trauma or strain”.  It was noted that the pain radiated down his left leg.

He was given a prescription for Lortab, Flexeril, and Naproxen.  His neurological

exam was normal.  He was referred to his primary care physician for a possible

MRI.  He was discharged without limitations.  On November 12, 2010, Richardson

sought treatment with Dr. Edattukaren with complaints of back pain for two weeks.

He was continued on prescription medication and referred for an MRI.  He

underwent an open MRI on his lumbar spine on November 16, 2010.

 The MRI revealed:

 1. At L3-4, severe central canal stenosis and bilateral neural
foraminal narrowing result from a superiorly directed disc
extrusion and central disc protrusion superimposed upon a
diffuse disc bulge.

 2. A diffuse disc bulge at L4-5 results in moderate central canal
stenosis and mild bilateral neural foraminal narrowing.
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 3. Diffuse disc bulge at L1-2 with mild central canal stenosis.
 4. Bony lumbar canal stenosis due to short pedicles.
 
On March 3, 2011, Richardson was evaluated at the UAMS Neurosurgery

Clinic by Dr. Gandhi.  His MRI was reviewed.  Dr. Gandhi recommended that

Richardson undergo an L3-4 microdiscectomy decompression as well as an L4-5

microdiscectomy.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

October 28, 2010, when the claimant contends he sustained a

compensable back injury.

3. The claimant earned an average weekly wage of $480.00 which

would entitle the claimant to a temporary total disability rate of

$320.00 and a permanent partial disability rate of $320.00.

4. Claimant has proven by a preponderance of the evidence that he

sustained a compensable injury to his low back on or about October

28, 2010.
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5. Claimant has proven by a preponderance of the evidence that he is

entitled to all reasonable, necessary, and related medical benefits

from December 8, 2010, the date he gave notice to his employer.

6. Claimant has proven by a preponderance of the evidence that he is

entitled to temporary total disability benefits from December 8, 2010,

until a date yet to be determined.

 DISCUSSION

The claimant contends he sustained a compensable injury on October 28,

2010, and is entitled to appropriate medical benefits and temporary total disability

benefits.

The respondents contend the claimant was not injured due to his

employment.  He did not report the incident when it happened.  He did not report

the incident to the doctor in the initial history.

I. COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: (a)n

accidental injury causing internal or external physical harm to the body or accident

injury to prosthetic appliances, including eyeglasses, contact lenses, or hearing

aids, arising out of and in the course of employment and which requires medical

services or results in disability or death.  An injury is “accidental” only if it is caused

by a specific incident and is identifiable by time and place of occurrence.  A

compensable injury must be established by medical evidence supported by
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objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof

shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If

claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

In the instant case, the claimant testified that he was injured when he

stepped off a porch and lost his footing while working for Simpson Buy & Sell on

October 28, 2010.   He began having excruciating back pain later the same day and

had to leave work.   His  testimony concerning his complaints of the onset of back

pain on October 28, 2010, are  corroborated by his co-worker, Derek Edwards, and

the office manager, Amy Lackey.  Respondents suggest that the claimant’s back
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problem was not due to an injury and cannot be related to a specific incident at

work, based on the history provided by the claimant when he sought treatment in

the emergency room on November 12, 2010.  Moreover, respondents contend that

the claimant did not report an injury to Lackey or the Simpsons until he filed his

claim on December 8, 2010.  While the evidence does demonstrate that the

claimant did not officially report his injury and fill out the proper paperwork until

December 8, 2010, there is evidence that his back problems began as a result of

the incident on October 28, 2010.   The claimant did tell Derek Edwards and Amy

Lackey that his back was hurting on October 28, 2010.  Mary Richardson, the

claimant’s wife, also testified that the claimant came home on October 28, 2010, in

severe pain and cancelled a play date with his grandson because of the pain.  She

explained that he went to bed and went to the emergency room at her request

because of the worsening pain.  While the claimant attempted to return to work, he

testified that he was not able to perform all of his job functions and that he could not

walk normally because of the pain and eventually quit work on November 23, 2010.

Based on my review of the credible evidence, I find that claimant has proven

by a preponderance of the evidence that he suffered a compensable lower back

injury while performing employment services for Simpson Buy & Sell on October 28,

2010.

II.  OBJECTIVE FINDINGS 
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The employee must prove by a preponderance of the evidence that he

sustained a compensable injury.  In addition, a compensable injury must be

established by medical evidence supported by objective findings.  Ark. Code Ann.

§ 11-9-102(4)(D).   “Objective findings” are those findings which cannot come under

voluntary control of the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i). In the present

case, I find that the claimant does establish a compensable injury by medical

evidence supported by objective findings.

A review of the medical records offered in this case reflect there is objective

medical evidence that the claimant sustained an injury to his back as a result of this

incident.  The claimant was initially diagnosed with muscle spasm and given

Flexeril.  The objective findings of the MRI taken after the accident revealed

multilevel lumbar stenosis with herniated disc at L3-4 and L4-5 which require

surgical intervention. 

III. CAUSATION 

In the instant case, it has been established that an incident involving the

claimant occurred at work.  It is equally clear from the medical evidence that

objective medical evidence established the claimant’s need for surgery to his back.

In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  Stephenson v. Tyson

Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).   This is not a case where the
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claimant must prove that the back  injury had to be the major cause of the need for

the medical treatment in order for it to be covered by workers’ compensation.  That

analysis is not applicable since this is a case involving a specific injury and request

for medical treatment as opposed to a gradual onset injury or an award of

permanent disability benefits.   See, Farmland Ins. Co. v. DuBois, 54 Ark. App. 141,

145, 923 S.W.2d 883, 885 (1996).  The determination of whether a causal

connection exists is a question of fact for the Commission to determine.  Jeter v.

B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

In the instant case, there is no evidence that the claimant had any prior back

complaints which prevented him from performing his job duties.  The facts further

reflect that the claimant was diagnosed with multilevel herniated discs following the

alleged incident at work and surgery has been recommended after conservative

treatment failed.

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
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existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard); Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra
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Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

In the instant case, the medical records of both Baptist Medical Center and

UAMS reveal that the claimant sought medical treatment the day after the incident

on October 28, 2010.  The records further reflect that he did not have prior back

problems.  The medical records reveal that the claimant suffered from herniated

discs that require surgery.  Based on my review of the entire record, I find that

claimant has proven that the work-related incident was the cause of the need for his

medical treatment.

IV. NOTICE 

The respondents further contend that the claimant did not give notice of his

injury until December 8, 2010.  The claimant testified that he told Edwards, Lackey

and Simpson about his back pain and need for treatment, but admits that he did not

tell them about the porch incident or fill out the necessary paperwork concerning his

injury until he got the MRI report back and filed his claim on December 8, 2010. The

evidence reveals that the claimant had filed a previous workers’ compensation

claim and was familiar with the procedures for filing such claims.  The claimant

testified that he did not report the injury because he hoped he would get better and

did not know that the twisting and turning involved in the porch incident was as bad

as it would become over time.  Based on this evidence, I find that the claimant did

not provide notice of his injury until December 8, 2010, and that any claim for
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medical benefits prior to that date would be barred by Ark. Code Ann. §11-9-701.

I would note that the evidence establishes that the claimant did not miss any work

as a result of his injury until November 24, 2010, and therefore claimant’s failure to

give notice in accordance with procedures does not impact the award of temporary

total disability benefits. 

V.  MEDICAL TREATMENT

The employer shall promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received

by the employee.  Ark. Code Ann. § 11-9-508(a) (Repl. 2002).  What constitutes

reasonably necessary medical treatment is a question of fact for the Commission.

Dalton v. Allen Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  Injured

employees must prove that medical services are reasonably necessary by a

preponderance of the evidence; however, those services may include that

necessary to accurately diagnose the nature and extent of the compensable injury;

to reduce or alleviate symptoms resulting from the compensable injury; to maintain

the level of healing achieved; or to prevent further deterioration of the damage

produced by the compensable injury. Ark. Code Ann. § 11-9-705 (a)(3) (Repl.

2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.32d 593 (1995);

Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).   

Here the claimant initially underwent conservative medical treatment for his

back.  When conservative treatment failed, Dr. Gandhi at UAMS has recommended
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surgical intervention.  Therefore, I find that all of the treatment that claimant

received for his low back injury was reasonably necessary medical treatment.

However, in light of the fact that claimant did not provide notice of the injury in

accordance with the reasonable reporting procedures specified by the employer,

he is not entitled to medical benefits until December 8,  2010, the date he reported

his injury as work-related.  

VI.  TEMPORARY TOTAL DISABILITY

The claimant is entitled to temporary total benefits if he can satisfy a two-

prong test:  (1) claimant must be within her healing period; and (2) completely

incapacitated from earning wages.  Ark. Highway & Trans. Dept. v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).  The healing period is defined as that period for

healing the injury, which continues until claimant is as far restored as the

permanent nature of the injury will allow.  Nix v. Wilson World Hotel, 46 Ark. App.

303, 879 S.W.2d 459 (1994).  In this case, the claimant returned to work with no

restrictions but became unable to work after November 23, 2010.  Therefore, I find

that the claimant is entitled to temporary total disability benefits for the time period

from December 8, 2010, until a date yet to be determined. 

AWARD

Respondents are hereby directed and ordered to pay benefits  in accordance

with the findings of fact and conclusions of law set forth herein.  All accrued sums

shall be paid in a lump sum without discount, and this award shall earn interest at
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the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.  See, Couch v.

First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

___________________________
BARBARA WEBB
Administrative Law Judge


