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Claimant was represented by Honorable Philip M. W ilson, Attorney at Law,

Little Rock, Arkansas.

The respondents were represented by Honorable William C. Frye, Attorney

at Law, North Little Rock, Arkansas.

STATEMENT OF THE CASE

On September 13, 2011, the above captioned claim came on for a

hearing in Little Rock, Arkansas.  A prehearing conference was conducted on

July 28, 2011, and a Prehearing Order was filed on that same date.  A copy

of the Prehearing Order was marked as Commission Exhibit 1, and made a

part of the record herein without objection, subject to any modifications made

at the full hearing.  

At the full hearing, the claimant withdrew her stipulation regarding

compensation rates; however, the parties did stipulate to the following:

1) The Arkansas Workers’ Compensation Commission has
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jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including October 5, 2010.

3) The respondents have denied this claim in its entirety.

4) All issues not outlined herein are reserved, specifically, issues

related to temporary total disability and all issues related to

permanency are reserved.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant sustained compensable gradual onset

injuries to both shoulders.

2) If compensability is overcome, claimant’s entitlement to the

medical treatment contained in the record herein.

3) Claimant’s average weekly wage and compensation rates.

At the full hearing, claimant contended that she had a repetitive use

injury to both shoulders in approximately October of 2010.  Claimant contends

she has seen multiple doctors and that her problems with her shoulders were,

in fact, caused by her employment.  Claimant is entitled to payment of medical

expenses with respect to both shoulder injuries.

At the full hearing, respondents contended that the claimant is alleging

a gradual onset injury on October 5, 2010.  That the claimant is a violist for the

Symphony.  That it is respondents’ contention that claimant’s employment is

not rapid and repetitive and that her problems began while she was walking
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dogs and they violently jerked her arms.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that she sustained compensable gradual onset injuries

to either her left or right shoulder.

4) Since the claimant has failed to meet her burden of proof with

compensability, the other issues outlined herein are rendered

moot.

DISCUSSION

The claimant, age 56, worked for the Arkansas Symphony Orchestra

Society as a violist.  The claimant testified that she had worked for the

Arkansas Symphony Orchestra Society for approximately eleven years.  The

claimant testified that while getting ready for the 2010-2011 season her

practices were more intense which she contends caused compensable
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gradual onset injuries to both shoulders.  The claimant testified that while

preparing for the 2010-2011 orchestra season, she began having problems

with her shoulders.  (T. p. 23, lines 8-11)

The claimant contended that her shoulder motions required for playing

the viola required rapid and repetitive motions.  The claimant testified as

follows regarding the required shoulder movements when playing the viola:

A It’s too offensive.  Anyway, the left arm holds the

instrument up.  It’s a viola, so it’s bigger than a violin.  It’s out

here, which engages the rotator cuff for holding it; at least that’s

my understanding.  I do – every time I change a string – there are

four strings on the instrument – I change the rotation of my arm,

the placement of my elbow to play on those different strings.  So

my fingers don’t change direction.

Of course, my fingers move – we do vibrato, which goes

very fast, and also there’s – I shift up in the strings and then up

into the upper register which means my arm go around the bout

of the instrument into that direction.  Is that all it does?  Yes, that

and picking it up and down.

The right arm holds the bow.  It – the bow moves across

the string – it moves straight, the arm doesn’t.  And every time I

change – play on a different string the level of the arm changes

or – because the bridge is arches so we can not hit all of the

strings at one time like  you would on a guitar.  

The arm moves back and forth to produce the sound with

the bow sometimes bouncing it, sometimes keeping it on the

string, sometimes long tone, and sometimes very fast.  And then

we also use the – the finger up here to pluck the strings.

(T. pp. 27-28, lines 8-25 & 1-4)

The claimant also testified as follows regarding the repetitive nature of

playing the viola:
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A The Beethoven Symphony is about 40 minutes, and the

string quartet is exactly 40 minutes.

Q Okay.  And so for the entire period of time you counted the

movements of your – of your shoulders?

A Yes.

Q Okay.  Tell the judge what you counted.

A I just wasn’t sure what constituted rapid and repeating.

The – the level changes at the bow on the string averaged about

one – between one every two seconds to two times a second,

which was basically the same for the left arm.  And the actual

motions up here, which I was told by the physical therapist

engaged the rotator cuff each time, were about two to three times

a second.  Although obviously were – certain sections of time

those motions are extremely fast.

Q And certain times they’re slow.

A And sometimes they’re very slow.  Sometimes we have

sustained bowings that go out, and occasionally there are some

bars rest that we have.  But I’m a string player, so you don’t get

to rest that much.

(T. pp. 28-29, lines 21-25 & 1-14)

The evidence revealed that the average orchestra season would run

from Labor Day through June 1st.  The claimant testified that when she did a

performance they could last up to two and a half hours and also rehearsals for

those performances would run two and a half hours.  (T. p. 36, lines 1-6)  The

claimant testified that she began practicing for the 2010-2011 orchestra

season in approximately July of 2010.  The claimant contends that the intense
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practicing she did from approximately July 2010 through October 2010 caused

her alleged compensable bilateral shoulder injuries.  The medical reports

contained in the record herein show that the claimant reported shoulder pain

as far back as October of 2002.  A report from Dr. Michael Moore found at

Joint Exhibit 1, page 3, states that the claimant reported “persistent left

shoulder pain.”  Dr. Moore then referred the claimant to Dr. Charles Pearce

who diagnosed the claimant with “chronic left shoulder pain with impingement

and possible rotator cuff pathology.”  (Jt. Ex. 1, p. 4)  The medical records

show the claimant continued to follow up with Dr. Pearce through the end of

2002 and then beginning in January of 2003 began physical therapy of the left

shoulder at Arkansas Specialty Care Centers.  The medical records show the

claimant continued to treat with Dr. Pearce through April of 2003 for “chronic

left shoulder impingement and early capsulitis.”  (Jt. Ex. 1, p. 21)  

The medical records also show the claimant treated with Dr. Stephen

Hathcock in May of 2007 for a painful right shoulder.  (Jt. Ex. 1, p. 28)  The

claimant underwent physical therapy for her right shoulder from May of 2007

through July 1, 2007, as evidenced in Joint Exhibit 1, pages 29-40).  The

medical records indicate the claimant underwent physical therapy for bilateral

elbow pain from April 29, 2010, through September 17, 2010, at Ortho Rehab

& Specialty Centers Physical Therapy.  (Jt. Ex. 1, pp. 46-76)
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The claimant testified that from the time she began practicing for the

upcoming season in approximately June to July of 2010, she continued to

have problems with her shoulders and eventually went to see Dr. Mary Sain

on October 5, 2010.  Reports from Dr. Sain found at Joint Exhibit 1, pages 77-

78, state that the claimant thought her bilateral shoulder pain was related to

her career as a viola player; but, Dr. Sain’s report also says that the claimant

stated, “Now she is concerned that the pain in her shoulders with rotator cuff

inflammation secondary to her therapy for her elbows.”  The claimant then

treated with Dr. Earl Peeples on October 13, 2010, and Dr. Peeples’ report

found at Joint Exhibit 1, page 79, indicates the claimant reported problems

with her shoulder as a result of the physical therapy which involved using

“some weights on a pulley system as she did these.”  (Jt. Ex. 1, p. 79)  The

claimant then treated with Dr. James Tucker.  Dr. Tucker eventually ordered

an MRI of the claimant’s left shoulder which showed a left shoulder rotator cuff

tear.  (Jt. Ex. 1, pp. 94-96)  On December 6, 2010, Dr. Tucker performed a

left shoulder arthroscopy with subacromial decompression and debridement

of partial thickness rotator cuff tear.  (Jt. Ex. 1, pp. 97-98)  The claimant

continued having trouble with her right shoulder as well and continued

treatment with Dr. Tucker.  The medical records show that with follow up visits

to Dr. Tucker, the claimant continued to complain of pain in the right shoulder
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and eventually an arthroscopic subacromial decompression was also

performed on the claimant’s right shoulder on June 2, 2011.  (Jt. Ex. pp. 110-

111)  Following the claimant’s right shoulder arthroscopic surgery the medical

records show the claimant continued to treat with Dr. Tucker through

August 16, 2011.

Dr. Tucker in his July 25, 2011, report opined that the claimant’s

shoulder problems were work related.  (Jt. Ex. 1, p. 118)  The claimant agrees

with Dr. Tucker and contends that her bilateral shoulder problems are related

to her employment and as such are compensable.  The respondents contend

that the claimant’s employment is not rapid and repetitive and that her

shoulder problems did not arise due to her employment with the Arkansas

Symphony Orchestra Society.  

ADJUDICATION

Arkansas Code Annotated § 11-9-102(4)(A) defines “compensable

injury”:

(ii) An accidental injury causing internal or external physical harm

to the body and arising out of and in the course of employment

if it is not caused by a specific incident or is not identifiable by

time and place of occurrence, if the injury is:

    (a) Caused by rapid repetitive motion...

The standard for interpreting “rapid repetitive motion” is a two-prong

test:  (1) The tasks must be repetitive, and (2) the repetitive motion must be
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rapid.  Malone v. Tex. Public Schools, 333 Ark. 343, 969 S.W.2d 644 (1998).

The repetitive tasks must be completed rapidly.

A compensable injury must be established by medical evidence

supported by objective findings.  Ark. Code Ann. § 11-9-102(4)(d).  “Objective

findings” are those findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i).  Objective medical evidence

is necessary to establish the existence and extent of the injury but not

essential to establish the causal relationship between the injury and the work

related accident.  Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990

S.W .2d 522 (1999).

The claimant’s burden of proof shall be a preponderance of the

evidence, and the resultant condition is compensable only if the alleged

compensable injury is the major cause of the disability or need for treatment.

Ark. Code Ann. § 11-9-102(4)(E)(ii).  “Major cause” means “more than fifty

percent (50%) of the cause,” and a finding of major cause shall be established

according to the preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(14).  Preponderance of the evidence means the evidence having greater

weight or convincing force.  Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).

In the present case, I find that the claimant has failed to prove that she
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sustained compensable bilateral gradual onset shoulder injuries by a

preponderance of the evidence for a number of reasons.  First, I find that the

claimant cannot prove by a preponderance of the evidence that her shoulder

injuries arose out of and in the course of her employment with the Arkansas

Symphony Orchestra Society.  The medical records show that the claimant

had a number of preexisting bilateral shoulder problems prior to the 2010-

2011 concert season.  For instance, in May of 2007, Dr. Hathcock reported the

claimant as having “severe gasping pain” in her right shoulder.  (Jt. Ex. 1, p.

28)  Further, prior to the 2010-2011 orchestra season, the claimant testified

to a “dog walking” incident that caused her some elbow problems.  As a result

of the claimant’s elbow problems in 2010 she underwent physical therapy at

Ortho Rehab & Specialty Centers from May 29, 2010, through September 17,

2010.  (Jt. Ex. 1, pp. 46-76)  On October 5, 2010, the claimant visited with Dr.

Mary Sain and Dr. Sain’s report states, “Now she is concerned that the pain

in her shoulders with rotator cuff inflammation secondary to her therapy for her

elbows.”  (Jt. Ex. 1, p. 77)  See claimant’s testimony regarding her bilateral

shoulder problems associated with the physical therapy for her elbows:

Q Matter of fact, page 77 you went to Dr. Sain, and you

indicated to her that you were concerned that the pain in your

shoulders with rotator cuff inflammation was secondary to your

therapy that you were getting for  your elbows.  Do you

remember telling Dr. Sain that?
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A I remember thinking that I hadn’t had this kind of pain

before.  And I had had some pain doing some of the exercises at

the physical therapy.  And so since I hadn’t really experienced

that pain before I assumed it was from the physical therapy or

could be.

Q Yeah.  Because you had been playing for the last 30 or 40

years and  you had – 

A Yeah.

Q – not had this – this kind of problem before?

A Not this kind of pain that didn’t go away, no.

Q Okay.  Then you went to Dr. Peeples and you’ve seen his

record where he sais that you told him that you noticed the pain

while doing the weights on the pulley system.

A Okay.

Q Okay.  And that’s – would you agree with me that’s similar

to what you had told Dr. Sain?

A Probably.

(T. pp. 46-47, lines 19-25 & 1-15)

The claimant’s preexisting bilateral shoulder problems as well as her

own testimony stating that her shoulder problems began while doing physical

therapy for an unrelated elbow problem leads this examiner to find that the

claimant has failed to prove by a preponderance of the evidence that her

bilateral shoulder problems arose out of and in the course of her employment.

In making this determination, I do acknowledge Dr. James Tucker’s deposition
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testimony wherein he opines that the claimant’s bilateral shoulder problems

were causally related to her employment.  However, I find that Dr. Tucker’s

testimony should not be given very much weight because Dr. Tucker by his

own testimony stated that he was not aware of the claimant’s prior shoulder

problems.  

Q Okay.  And how long did she indicate to you that she had

been having the pain on both the right and left side?

A It’s on the computer.  I apologize.

Q Are you looking for the patient history?

A Yes.  She didn’t copy that.

Q I have it right here.

A Okay, thank you.  June or July of 2010.

Q Did she give you any history of having any of these

problems in the past?

A No. 

(Jt. Ex. 2, p. 4, lines 11-20)

Q All right.  You were not aware in 2007 that she came in

with right shoulder pain, says, “Huge flare-up, gasping pain in

right shoulder”?

A No.

(Jt. Ex. 2, p. 24, lines 17-20)

While it is true that Dr. Tucker opined that the claimant’s bilateral shoulder
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problems arose out of and in the course of her employment with respondents,

it is equally clear that Dr. Tucker did not have a thorough understanding of the

claimant’s prior shoulder problems.  Based on all the credible evidence now

before the Commission, I find that the claimant has failed to prove by a

preponderance of the evidence that her bilateral shoulder problems arose out

of and in the course of her employment with the Arkansas Symphony

Orchestra Society.  Dr. Tucker also testified that the claimant had “type 2

acromion.”  (Jt. Ex. 2, p. 5, lines 19-21)  Dr. Tucker testified that with type 2

acromion one can develop impingement and tears with just day-to-day

activities.  (Jt. Ex. 2, p. 6, lines 21-23)  When taking into account the

claimant’s type 2 acromion and her previous history of bilateral shoulder

problems, I find that the claimant has also failed to prove by a preponderance

of the evidence that her alleged compensable bilateral shoulder injuries are

the major cause of her current disability or need for treatment.  Therefore, I

also find that the claimant has failed to prove “major cause” with regard to her

alleged compensable bilateral shoulder injuries.

Even if one were to assume that the claimant’s bilateral shoulder

injuries arose out of and in the course of her employment and that said injuries

were the major cause of her disability or need for treatment, a finding of which

I do not make, the claimant has still failed to prove by a preponderance of the
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evidence that her bilateral shoulder injuries were caused by “rapid repetitive

motion.”  According to the claimant’s own testimony, her job duties are not

repetitive:  

A I just wasn’t sure what constituted rapid and repeating.

The – the level changes at the bow on the string averaged about

one – between every two seconds to two times a second, which

was basically the same for the left arm.  And the actual motions

up here, which I was told by the physical therapist engaged the

rotator cuff each time, were about two to three times a second.

Although obviously were – certain sections of time those motions

are extremely fast.

Q And certain times they’re slow.

A And sometimes they’re very slow.  Sometimes we have

sustained bowings that go out, and occasionally there are some

bars rest that we have.  But I’m a string player, so you don’t get

to rest that much.

Q Okay.  And that’s representative of – of I guess that long

symphony, but was that – I assume – again, I may be wrong

here.  I don’t know anything about music, but I assume there’s

some slow parts in it and some fast parts in it.

A Yes.

Q So that would be a good representation of what you do

actually on a day-in, day-out basis.  You have some slow parts,

some slower songs, some fast songs?

A Uh-huh.

Q That’s a  yes?

A Yes.  I’m sorry.  Yes, that’s – 

(T. p. 29, lines 2-25)
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The claimant further testified that her performances would last on

average two and a half hours and also her rehearsals would last on average

two and a half  hours.  (T. p. 36, lines 1-5)  The claimant testified that her left

arm would hold the viola and her right arm controls the bow.  The claimant

testified as outlined in the discussion section above regarding her arm

movements required for playing the viola.  Claimant also testified that some

songs are fast and some slow, which leads this examiner to find that her viola

playing movements were not repetitive.  When taking into account the

different notes the claimant plays, the length of time the claimant plays, and

all the movements associated with playing the viola, I find the claimant has

failed to prove by a preponderance of the evidence that her bilateral shoulder

injuries were caused by rapid and repetitive motion.  Therefore, I find that the

claimant has failed to prove by a preponderance of the evidence that she

sustained compensable bilateral shoulder injuries by gradual onset.

ORDER

For the reasons discussed herein, this claim must be and hereby is

respectfully denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


