
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   F910795

RONNIE RENDELL, EMPLOYEE CLAIMANT

ARKANSAS CHILDREN’S HOSPITAL,
Self-Insured, EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER/TPA RESPONDENT #1

DEATH AND PERMANENT TOTAL 
DISABILITY TRUST FUND RESPONDENT #2

OPINION FILED AUGUST 30, 2011

Hearing before Administrative Law Judge Elizabeth W. Hogan on August 26, 2011,
at Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Gary Davis, Attorney-at-Law, Little Rock, Arkansas.

Respondents #1 represented by Mr. Guy Alton Wade, Attorney-at-Law, Little Rock,
Arkansas.

Respondent #2, represented by Ms. Christy L. King, Attorney-at-Law, Little Rock,
Arkansas, waived its appearance. 

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of permanent partial disability benefits or permanent total disability benefits and

attorney’s fees. 

At issue is whether or not the claimant has suffered a loss of earning

capacity pursuant to Ark. Code Ann. §11-9-519(e)(1)2), §11-9-522, and §11-9-

102(4)(F)(ii), and Fund liability according to §11-9-519.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

November 16, 2009, at which time the claimant sustained compensable injuries to
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the body as a whole at a compensation rate of $335.00/$251.00.  Medical

expenses, temporary total disability benefits (until the end of the healing period on

April 26, 2010) and a twenty-nine percent (29%) impairment rating assessed by Dr.

Barry Baskin have been accepted.

The claimant contends he fell, injuring his neck and back.  He seeks payment

of wage-loss in excess of the rating or permanent total disability benefits and

attorney’s fees.  Rehabilitation services have been provided to the claimant.

Respondents #1 contend that all appropriate benefits have been paid.

Respondent #2, The Trust Fund, defers to the outcome of litigation.

The following were submitted without objection and comprise the evidence

of record: the parties’ prehearing questionnaires and exhibits contained in the

transcript.

The following witnesses testified at the hearing: the claimant who is very

personable, and rehabilitation specialist, Heather Taylor.  The claimant walked

haltingly with the use of a cane.

The claimant age 52 (D.O.B. April 17, 1959), has a high school education.

He stated he has trouble remembering what he has learned and he has problems

reading and writing.  Rehabilitation reports show the military would not accept him

based on his I.Q.  His work history is largely unskilled manual labor as a janitor.  He

has also had jobs in shoe repair, cooking, and running his own carpet cleaning

service.  His health history includes high blood pressure, a prior work-related knee

injury, and surgery in his 40s to remove his tonsils and adenoids.  The claimant

lives in subsidized housing for the disabled and receives Social Security Disability

($965.00/monthly).  

On November 16, 2009, the claimant was cleaning the kitchen and storeroom

when he slipped and fell, injuring his neck and back.  He suffered an incomplete
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spinal cord injury resulting in surgery by Dr. Glen Pait at UAMS on December 11,

2009, who performed a cervical fusion at C5-C7.  The claimant then had several

weeks of therapy at Baptist Rehabilitation Center.

The claimant felt the surgery improved his neck symptoms but he still has

radiating arm pain (worse on the right), weakness in his arms, spasms from the

chest down to his feet, back pain, erectile dysfunction (ED), and bladder control

problems.  His symptoms are worse with activity and cold weather.  He takes pain

medication and muscle relaxers daily.

Prior to the work-related injury, he led an active lifestyle riding a bicycle to

the gym and to work, boxing, and working overtime.  After the injury, he moved from

his loft apartment to a disabled housing center, relies on the free lunch provided at

the center, and must lie down for an hour or two after exercising for 10 – 15 minutes

on his home gym equipment.  He is physically able to drive, but does not have a

car.  He borrows his daughter’s car and drives without a valid driver’s license.  A

friend accompanies him on trips to the grocery store to help with shopping, but he

mostly stays home and visits with his neighbors in the lobby of the housing center.

The claimant stated that he doesn’t feel physically able to work an eight (8)

hour day due to pain and lack of stamina.  He has not looked for work.

Heather Taylor testified the claimant completed a Functional Capacity

Evaluation on April 21, 2010, showing he could work in the sedentary to light

classification.  Ms. Taylor’s predecessor, Edie Nichols, identified several jobs

(salaries unknown) she thought he could physically handle but no firm job offer was

made to the claimant.  In her report, Ms. Nichols noted the claimant had few

transferrable skills, and the lack of a driver’s license precluded him from some jobs.

Ms. Taylor offered the claimant job search assistance which he declined as he does

not feel he is able to work.  Ms. Taylor recommended the claimant get help with
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reading and writing at the Adult Education Center or participate in the SSDI

program which allows social security recipients to get training or try a trial return to

work.  The claimant has not explored those options.

MEDICAL EVIDENCE

The  claimant  has been diagnosed with an incomplete spinal injury at C-6.

MRI scans of the lumbar spine performed in November, 2009, showed multi-

level, degenerative changes with desiccation at L3-4, L5-S1, and annular tears at

L3-4, L4-5, L5-S1.  A central disc protrusion at L5-S1 compressed the thecal sac

while a disc protrusion at L3-4 caused moderate thecal sac compression.  The

thoracic spine showed multi-level degeneration with a bulge at T3-4 and mild thecal

sac compression and another bulge at T7-8.  The cervical spine was diagnosed

with spondylosis and myelopathy at C-6.  Large disc protrusions were noted at C5-

6, C6-7.  A CT scan of the brain was abnormal, showing evidence of a subdural

hematoma or consequences of meningitis.

After Dr. Pait performed surgical fusion at C5-7, the claimant spent time at

the Baptist Health Rehabilitation Institute before being discharged.  Dr. Kiser

prescribes medication for spasticity and neuropathic pain.  The claimant was

referred to Dr. Claybrook for bladder problems and erectile dysfunction for which

he takes medication,

On March 24, 2010, Dr. Kiser rated the claimant’s permanent anatomical

impairment at twenty-one percent (21%), but failed to include the cervical spine in

the assessment.  On April 26, 2011, Dr. Baskin agreed with Dr. Kiser’s ratings, but

when he added the neck surgery, the rating totaled twenty-nine percent (29%).

HISTORY OF PRESENT ILLNESS: Mr. Rendell is a 50-year-old
black male with an incomplete spinal cord injury due to a fall on
November 16, 2009.  He was found to have severe stenosis C5-6,
C6-7.  He underwent a C6 corpectomy with anterior cervical
diskectomy and fusion at Baptist Health Rehab Institute and then had
rehab from December 15 to December 30.  He is back to ambulating
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and walking.  Has spasticity in both legs.  Has some neuroathic pains
in his hands and some weakness in the T1 distribution bilaterally.  He
has some bladder urgency, erectile dysfunction, and is having trouble
walking long distances.  Able to walk with a cane but then spasticity
and stiffness set up again.  He was seen in clinic with some
adjustments in his medications.

Impairment rating was conducted using the Guide to Evaluation of
Permanent Impairment, Fourth Edition, American Medical
Association.  He had the following functionally impairments [sic]:

Station and Gait: (Using Table 13 on page 148.)  He has trouble
walking long distances.  Has to stay on level surfaces.  Has trouble
with steps which puts him at a 10% impairment of the whole person.

Because of weakness in the T1 distribution and neuropathic pain in
his hands, he has decreased hand function in both upper extremities
using Table 15.  This gives him a 3% impairment of the whole person.

Finally, he has bladder urgency and has to be near a toilet to empty
as well.  That gives him a whole person impairment of 3%.

Finally, due to sexual dysfunctioning and erectile dysfunction, I am
using Table 19, page 149, I give him a 5% impairment of the whole
person.

Finally using the Combined Value Chart on page 322, using the 10%
impairment station and gait combined with the upper extremity
impairment of 3% gives us a 13% impairment of the whole person.
Combining the 13% with the bladder urgency impairment of 3% gives
him 16% and finally, using Table 19 on page 149 with sexual
dysfunction of 5% impairment rating gives him a permanent
impairment of  21% of the whole person.

* * * * * * * *
PHYSICAL EXAMINATION: Mr. Rendell is a pleasant, well
nourished, well developed, middle ages, African American gentleman
in no apparent distress.  Neuromuscular exam reveals cranial nerves
to be intact.  His reflexes are brisk in all four extremities.  There is
weakness in the right hand and in the right upper extremity.  Atrophy
of the first dorsal interosseous muscles.   Atrophy in the left triceps
with left triceps weakness.  Weakness in the right grip.  Gait is broad
based and unstable.  The patient is walking with a cane with a very
slow gait.

IMPRESSION:   Mr. Rendell is a nice gentleman referred for
impairment rating.  He had a work related fall 11/09 and underwent
a C6 corpectomy, anterior reconstruction of the cervical spine with 24
mm stackable carbon cage from C5 through C7, internal fixation,
bone fusion with bone graft, allograft and autograft C5 through 7.  He
has been left with residual spasticity, right hand atrophy and
weakness, poor balance, left upper extremity weakness, unstable
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gait, urinary urgency and frequency, erectile dysfunction.  I reviewed
Dr. Kiser’s impairment rating....  In my opinion this gentleman should
also certainly be rated on his cervical surgery.  He had a cervical
reconstruction with corpectomy.  Using the AMA Guuidelines Fourth
Edition table 75, page 113, this would give him an additional 10%
whole person impairment.  I agree with Dr. Kiser’s impairment rating
based on his assessment but would then combine that with an
additional 10% whole person impairment using the Combined Values
Chart on page 322.  This 21% impairment per Dr. Kiser combined
with a 10% impairment based on his cervical surgery would give this
gentleman a 29% whole person impairment.  Mr. Rendell will likely
have spasticity and spinal cord pathology for the rest of his lift [sic].
He has certainly made a substantial recovery but still has significant
disability.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Respondent #1 has denied this claim contending the claimant is not entitled

to an Award of wage-loss because he is not motivated to return to the work force.

Wage-loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the

Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923

S.W.2d 886 (1996).  The Commission is charged with assessing wage-loss on a

case by case basis.  Factors to be considered in assessing wage-loss include the

claimant’s age, education, work experience, medical evidence, and other matters

which may reasonably be expected to affect the worker’s future earning power such

as motivation, post-injury income, bona fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990);  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982); and Hope School District  v.

Charles  Wilson, 2011 Ark. App. 219,       S.W.3d       (2011).   The  Award  of

wage-loss is not a mathematical formula but a judicial determination based on the

Commission’s knowledge of industrial demands, limitations, and requirements,

Henson v. General Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).
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Dr. Kiser has opined the claimant could return to work at a sedentary job,

half a day a week with no carrying or lifting.  He also recommended out-patient

physical therapy, a weight lifting program, and a work-hardening program.

Apparently, the respondents did not provide these services.

The evidence of record shows the claimant’s ability to return to the work

force is compromised by his significant injury affecting his ability to walk and

causing pain, spasms, and bladder urgency.  The claimant also lacks transferrable

skills, and his academic ability is lower than a high school education.  He cannot

return to manual labor which is most of his work experience.  He has a significant

permanent impairment rating and a valid Functional Capacity Evaluation.

According to his physician, even if a job were found within his work restrictions at

commensurate wages, he would only be able to work half a day.  Accordingly, I find

the claimant has suffered significant wage-loss.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on November 16, 2009, at which time the claimant
sustained compensable injuries to the body as a whole at a
compensation rate of $335.00/$251.00.

2. The claimant has proven, by a preponderance of the evidence
of record, that he is permanently and totally disabled based on
his age, education, and work experience in addition to the
twenty-nine percent (29%) impairment rating.  The injury was
the major cause of the disability .

3. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

4. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with A.C.A. §11-9-715, §11-9-801, and WCC Rule
10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992)(E019760), the
claimant's portion of the controverted attorney's fee is to be
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withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the

Findings of Fact above.  All accrued sums shall be paid in a lump sum,

without discount, and this award shall earn interest at the legal rate until paid

pursuant to Ark. Code Ann. §11-9-809, and Couch v. First State Bank of

Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995); Burlington

Industries, et al v. Pickett, 64 Ark. App. 67, 983 S.W.2d 126 (1998), 336

S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire Insurance Co. v. Sauer,

358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


