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Claimant represented by Mr. Willard Proctor, Jr., Attorney at Law, Little Rock,
Arkansas.

Respondents represented by Ms. Melissa Wood, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. § 11-9-102; when notice was given according to Ark.

Code Ann. § 11-9-701; and whether or not this claim is barred by the statute of

limitations as defined by Ark. Code Ann. § 11-9-702.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

December 14, 2009, at which time the claimant was earning sufficient wages to

entitle him to a compensation rate of $550.00/$413.00 in the event this claim is
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found to be compensable.  The claimant filed a Form AR-C on July 12, 2010.  Some

expenses have been paid by the claimant’s group insurance, Cigna.

The claimant contends he re-injured his back on December 14, 2009.  He

seeks payment of medical expenses and attorney’s fees.

The respondents contend the claimant did not sustain an injury at work on

December 14, 2009.  The respondents had no notice of an injury until the claim was

filed on July 12, 2010.  The claimant’s present condition is the result of a 2001

injury and this claim is barred by the statute of limitations.  Alternatively, in the

event of an award, the respondents seek an offset against benefits paid by third

parties pursuant to Ark. Code Ann. § 11-9-411.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript along with Dr. Justin Seale’s deposition, taken November 29, 2010,

incorporated by reference.

The following witnesses testified at the hearing:  the claimant and his wife,

Keysha; dispatcher, Lisa Goodman; and district manager, David Steinmetz.

The claimant, age 49 (D.O.B. 10/25/61) has worked for the respondent

employer for the last fifteen years hauling trash (Tr. p. 53).  His health history

includes numerous injuries (Tr. p. 43-48, 52-54) including a back injury in 2001

pulling pallets, falling off a dumpster in 2002, trying to tarp a load in 2002 or 2003

injuring his back, driving a bad truck with no cushioning injuring his back, and

injuring his back, neck and shoulder with numbness in his leg in a 2007 or 2008

bulldozer incident.  The 2001 pallet incident was reported and paid by workers’

compensation (Tr. p. 70-71).  Prior to his employment with the respondent

employer, the claimant also injured his left elbow in the 1980's and injured his neck

and back in a 2000 motor vehicle accident.  The claimant testified he kept a diary



-3-

of these incidents but he never gave these notes to his employer.  He stated he

didn’t want to jeopardize his bonus or his job by reporting injuries, (Tr. p. 55-65, 85).

On December 14, 2009, the claimant injured his back lifting buckets of rocks

(Tr. p. 25-26).  There is no mention of an injury in the claimant’s log trip sheet (Tr.

p. 50, 78-80).  The claimant told the dispatcher Anna Hawthorn, the supervisor,

Darren Moore and Lisa Goodman, another dispatcher about his back injury (Tr. p.

26-30).

Ms. Goodman testified she overheard the claimant discussing his back pain

with William, a co-worker, Anna Hawthorn, and Darren Moore.  However, she

thought the December 2009 injury involved tarping a loaded trailer (Tr. p. 8-12).

The claimant testified he finished work but his back pain increased and he

developed symptoms in his left leg.  Even though the claimant had several prior

injuries, he felt this one was more severe because the location of the pain was

higher, (Tr. p. 30-33, 65, 87).  The claimant went to his family physician, Dr. William

Joseph, in January, 2010.  He was prescribed medication and exercises (Tr. p. 34-

37).

On June 14, 2010, the claimant was fired and he applied for unemployment

benefits (Tr. p. 80).  He then began treating with Dr. Justin Seale in August 2010

and was diagnosed with a disc protrusion at L5-S1 and multilevel degenerative disc

disease.

The claimant passed a DOT physical in May, 2010.  He testified he did not

disclose his injury because he wanted to keep his driver’s license, (Tr. p. 41-42, 72-

73).  The claimant did not file a Workers’ Compensation Commission Form AR-C

until July 7, 2010 (Tr. p. 68-70).  He also reported the dates of injury as July 1,

December 10, June 14, from pulling pallets, opening trailer doors, and driving
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trucks on forms, doctor’s intake, and therapy notes (Tr. p. 73-78).  There is no

mention of the December 14, 2009, injury lifting buckets of rocks.

David Steinmetz, district manager, testified that employees are trained how

to report workers’ comp injuries and the company provides employees with

handbooks and posters to educate them.  Mr. Steinmetz stated he never received

a report of an injury from the claimant or his supervisor regarding a December 2009

injury.  On the date the claimant’s employment was terminated, the claimant told Mr.

Steinmetz that he had a back injury and would see him in court, (Tr. p. 91-94).  Mr.

Steinmetz did not work for the respondent employer before April, 2010, and he did

not file a report of injury in June, 2010, when the claimant reported a back injury to

him. (Tr. p. 94).

MEDICAL EVIDENCE

The claimant’s 2001 back injury lifting pallets was accepted as a workers’

compensation claim.  He was treated conservatively by the “company doctors” at

Concentra.

An undated “Questionnaire” shows the claimant reporting a July 25, 2001,

back injury caused by “truck with no air bags”.  However, the question “Nature of

your problem and when did it start” is answered with, “back, 2001.”

Dr. Joseph recorded “intermittent low-back pain, particularly bad when he

wakes up in the morning” in a report dated January 21, 2003.  A note dated January

19, 2010, also shows, “occasional low back pain if he bends, twists, or lifts wrong.”

A June 17, 2010, UHS Workers’ Compensation Initial Authorization Form

shows the dates of injury as 7/2001, 12/2010, and 6/14/ (illegible).  The claimant

explained that he hurt his back driving a truck, pulling pallets and opening 2 1/2 ton

doors.  A second page shows, “first injury occurred in 7/2001 pulling pallets out of

dumpster.  Since then many reports to supervisors last 6/14/10.”  The date of injury
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was listed as 12/09 – 6/2010, and the claimant indicated he was previously treated

by Concentra for this condition.

Dr. Joseph’s note of June 17, 2010, shows “5 separate episodes of low back

pain and spasm since 2001.  Recently he was dong some bending, twisting, and

lifting, and had low back spasm with radicular symptoms into his left leg.”  X-rays

were taken, noting spurring at L4-5.

Another Workers’ Compensation Treatment Form dated July 1, 2010, shows

the date of injury as “First 7-25-2001, 2003, 12-14-09 -- June 14-10" caused by

“pulling pallets out of dumpster to tarp”.  Again, the claimant indicates he was

previously treated for this condition at Concentra.  A form dated July 14, 2010,

shows a “12-14-2009 – June 14, 2010" injury caused by “14 years driving dump

trucks, open 2 1/2 ton doors in a muddy landfill, pulling pallets to haul dumpster to

landfill.”

The claimant began treating with Dr. Justin Seale on August 30, 2010.  The

claimant filled out a history of injury showing that he was “first injured Feb. 2001,

numbness started first of 2010 around March.”  The claimant further explained, “first

injured 2/01 pulling pallets out of dumpster, from there driving dump trucks 14 ½

years . . . the injury was sudden, and has gotten worse of (sic) the years, I was

pulling when my injury first happen (sic), I fell and could not walk, my company sent

me to Concentra Health Clinic”.

Dr. Seale’s August 30, 2010 New Patient Consultation report shows a

February 14, 2010, history of a back injury caused by picking up five gallon buckets

of rocks.  Dr. Seale stated that both the 2001 and 2010 incidents caused back and

radiating left leg pain but the 2001 injury resolved.  Dr. Seale stated in deposition,

that he had made a mistake on the date of injury which should be 2009 instead of

2010.
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Based on a positive MRI scan, Dr. Seale diagnosed the claimant with pre-

existing stenosis and degenerative disc disease as well as disc protrusion at L5-1.

After conservative treatment, Dr. Seale released the claimant on October 29 with

a 7% permanent impairment rating (Depo. p. 13, 23).

In his deposition, Dr. Justin Seale testified the claimant’s present symptoms

and need for treatment were causally related to the December 14, 2009, work-

related injury picking up buckets of rocks (Depo. p. 9, 12-15, 20-22, 24-25).  Dr.

Seale did not change his opinion on causation even after being confronted with

conflicting information.

Dr. Seale testified he arrived at his decision based on the claimant’s history

and the positive MRI scan.  He stated the onset of leg pain (radiculopathy)

distinguished the acute injury (disc protrusion) from the chronic condition (pre-

existing degeneration).  He explained that leg pain from a disc protrusion should

start within one month of the injury (Depo. p. 10, 19-20).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external physical
harm to the body which required medical services or
resulted in disability

3) proof establishing the injury by objective medical
evidence
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4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause of
disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

An aggravation is a new injury resulting from an independent incident, which

must meet the definition of a compensable injury, pursuant to Ark. Code Ann. §11-

9-102, Williams v. L & W. Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).

“Arising out of the employment” refers to the origin or cause of the accident

and the phrase “in the course of employment” refers to the time, place and

circumstances under which the injury occurred.  Gerber Products v. McDonald, 15

Ark. App. 226, 692 S.W.2d 879 (1985).

The test for arising out of the employment requires that a causal connection

exist between the injury and the employment.  The injury must be a natural or

probable consequence or incident of the employment and a natural result of one of

its risks.  J & G Cabinets v. Hennington, 269 Ark. 789, 600 S.W.2d 916 (Ark. App.

1980).

 The determination of whether the causal connection exists is a question of

fact for the Commission to determine based on the evidence of record and the

credibility of the witnesses.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968

S.W.2d 645 (1998), Ellison v. Therma-Tru, 71 Ark. App. 410, 30 S.W.3d 769

(2000).

It is the claimant’s burden to prove a causal connection between the work-

related accident and the later disabling injury.  Lybrand v. Arkansas Oak Flooring
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Co., 266 Ark. 946, 588 S.W.2d 449 (Ark. App. 1979).  Objective medical evidence

is not always necessary if there is a preponderance of non-medical evidence.

Horticare Landscape Management v. McDonald, 80 Ark. App. 45, 89 S.W.2d 375

(2002).

If the disability develops soon after the accident and is logically attributable

to it, with nothing to suggest any other explanation for the employee’s condition,

“then the claimant has established a causal connection.  However, if there is a span

of time between the accident and the disability, a question of fact arises concerning

the causal connection.  Hall v. Pittman Constr. Co., 235 Ark. 104, 105-106, 357

S.W.2d 263, 264 (1962).

The evidence of record shows that the claimant performs heavy manual labor

and has had chronic back pain for many years.  He has been involved in several

personal and work-related accidents.  He is aware of the workers’ compensation

process because his 2001 back injury was accepted and because he has a

handbook explaining the procedure.

According to the claimant, he injured his back picking up rocks on December

14, 2009.  He distinguishes this injury from his other accidents because he heard

a pop on his left side and the pain was higher up his back than the previous

injuries.  Despite this detailed history, the claimant did not ask his employer for

medical treatment until June, 2010, when he was suspended and then fired from

work.  There is no mention of this injury in the claimant’s log sheets.  He did not

report this injury during his DOT physical.  According to the claimant’s medical

records, he has been symptomatic since 2001 and attributed the cause of his

symptoms to other incidents.  Dr. Seale opined that he could distinguish the onset

of the claimant’s disc protrusion by radicular pain.  According to Dr. Seale’s patient
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questionnaire, the claimant’s symptoms did not coincide with the December 14,

2009, injury or within the following month.

Accordingly, I find the claimant has failed to meet his burden of proof.

1. The Workers’ Compensation Commission has jurisdiction of this claim
in which the employee-employer-carrier relationship existed on
December 14, 2009.

2. The claimant has failed to prove by a preponderance of the credible
evidence that he sustained a compensable injury, caused by a
specific incident, arising out of and in the course of his employment
which produced physical bodily harm, supported by objective findings,
requiring medical treatment or producing disability, pursuant to Ark.
Code Ann. §11-9-102.

3. If they have not already done so, the respondents are directed to pay
the court reporter, Linda Parker’s, fees and expenses within thirty
days of receipt of the bill.

4. No notice was given to the employer until June, 2010, of the
December 14, 2009, injury.

5. The 2001 claim is barred by the statute of limitations.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


