
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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DARRYL RANKINS, EMPLOYEE CLAIMANT

C B MASONRY, INC., EMPLOYER RESPONDENT

UNION STANDARD INSURANCE COMPANY,
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OPINION FILED AUGUST 22, 2011

Hearing before Chief Administrative Law Judge David Greenbaum on July 20,

2011 in Little Rock, Pulaski County, Arkansas.

Claimant was represented by Mr. Gary Davis, Attorney-at-Law, Little Rock,

Arkansas.

Respondent was represented by Mr. David C. Jones, Attorney-at-Law, Little

Rock, Arkansas

STATEMENT OF THE CASE

A hearing was conducted on July 20, 2011 to determine whether the

claimant was entitled to additional medical benefits, specifically, a trial spinal

cord stimulator.

A prehearing conference was conducted in this claim on May 24, 2011,

before another Administrative Law Judge, and a Prehearing Order was filed

on said date, setting out limited stipulations, the issue, as well as the

contentions of the respective parties.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1" and made a part of the record herein.
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During the prehearing conference, the only stipulation was that the

claimant sustained a compensable injury on August 20, 2009.  At the hearing,

the parties agreed that respondents has paid appropriate indemnity benefits,

to date, as well as all related medical, to date, with the exception of the spinal

cord stimulator trial, which had been controverted.

Again, the sole issue was whether the claimant was entitled to

additional medical in the form of a spinal cord stimulator trial.  

Claimant contended, in summary, that he was entitled to a trial spinal

cord stimulator recommended by Dr. Mahmood Ahmad.  

At the prehearing conference, respondents controverted the additional

requested medical treatment and stated that they were in the process of

obtaining a second opinion, apparently to address the need for the requested

treatment.   In  addition,  respondents  maintained  that the claimant had a pre-

existing heart condition that had impeded prior recommended back surgery,

and might be a consideration with implementation of a spinal cord stimulator.

At the hearing, the respondents contended that a spinal cord stimulator

was not reasonably necessary medical treatment, specifically, in light of facts

and issues, which would be brought out through the claimant’s testimony at

the hearing.
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The claimant was the only witness to testify.   The record is composed

solely of the transcript of the July 20, 2011, hearing, containing forty-nine (49)

pages of medicals, introduced by the claimant, and fifty-five (55) pages of

medicals, introduced by respondents as “Claimant’s Exhibit A” and

“Respondent’s Exhibit A,” respectively.

Because the sole issue submitted for consideration turned in large part

on the recommendations of a treating physician, both parties were granted

twenty-one (21) days to submit trial briefs, relative to how the medical

evidence supported their conflicting positions.  While I did not find the briefs

to be particularly enlightening, they have been blue-backed and made a part

of the record.  

 From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.
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2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven by a preponderance of the evidence that he

is entitled to continued reasonably necessary medical treatment

required to stabilize and maintain the claimant’s admitted injury.  The

specific nature of claimant’s medical treatment requires further

development of the medical evidence.  More particularly, the

recommendations made by pain specialist, Dr. Mahmood Ahmad, is

based upon an untruthful history provided by the claimant to his

authorized medical providers, which may alter the medical opinion of

the medical providers.

4. Pursuant to Ark. Code Ann. §11-9-705, I find that it is necessary to

obtain a supplemental medical report from Dr. Ahmad to determine

whether a trial spinal cord stimulator remains reasonably necessary in

view of the claimant’s admitted use of illegal recreational drugs.  The

supplemental opinion of Dr. Ahmad will be controlling regarding the

limited issue presented for determination.

5. All additional issues are specifically reserved.  

DISCUSSION

The record in this claim is replete with inconsistencies and
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contradictions.  Further, I did not find the claimant to be a credible witness.

In fact, the record as a whole indicates that the claimant is an untruthful

individual.  However, it is undisputed that the claimant sustained compensable

injuries as a result of a specific incident, identifiable in time and place of

occurrence on August 20, 2009.  The claimant’s description of the admitted

incident and his initial medical treatment is set out below:

Q. And you sustained some injuries on August the 20th of 2009.  Does that

sound right to you?

A. Yes.

Q. It appears that - - or let me back up here - - tell us what happened to

you.

A. On that particular day, we was unstacking the scaffolding, just finished

a wall, and we was up top unstacking the blocks off on another pallet,

as and I turned around and put the blocks on the pallet, I fell, stepped

off the scaffold with the blocks in my hand, to the floor.

Q. All right.  Now Darryl, how long had you worked for C B Masonry before

this accident took place.

A. It was about almost five years.  That would have been the fifth year.

Q. Okay.  All right.  It looks like that after this accident took place that you

went to Jefferson Regional Medical Center.  True?

A. Yes. (Tr. p. 10-11)

The record reflects that the claimant has seen a number of physicians

and has undergone various diagnostic testing.  A review of the medical
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evidence is warranted.

The claimant was initially examined and treated at the Jefferson

Regional Medical Center emergency room in Pine Bluff, Arkansas,  where he

was seen by  Dr. Kenneth Heiles.  The history given at the emergency room

reflects that the claimant fell off a five foot scaffold at work, landing on his left

knee, then right shoulder, with complaints of pain in the left knee, lower leg

and ankle, as well as the right shoulder.  X-rays were taken of the right

shoulder, as well as the left lower extremity.  No fracture was found in the right

shoulder, and the glenohumeral joint and the A.C. joint were in tact.  X-rays

of the left lower extremity revealed an old healed fracture in the distal femur.

No acute fractures were found.  The hip and knee joint were intact.  A small

bone fragment in the superior lateral aspect of the acetabulum was interpreted

to represent a secondary oscification center or old chip fracture.  The claimant

was diagnosed as having sustained a contusion/strain to both the ankle and

knee, a contusion/abrasion of the elbow, and a contusion/strain of the

shoulder.  The claimant was released to return to the employer physician if

conditions worsened. (Cl.Ex. A, pp. 1-9)

Next, the claimant was seen by his family physician, Dr. Mark Ramiro,

on September 1, 2009, with complaints of right shoulder pain, as well as low
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back and right leg pain.  Dr. Ramiro prescribed various medications.  The

claimant was then referred to Dr. Lester Alexander with Healthcare Plus, a

division of Jefferson Regional Medical Center.  The claimant was first seen by

Dr. Alexander on September 4, 2009, with complaints of pain in his low back,

radiating down his right leg to his foot, as well as complaints of numbness and

weakness in the right leg.  Dr. Alexander noted that the claimant’s family

doctor told him that he needed an MRI, at which time the claimant was

referred to Dr. Alexander for treatment under Workers’ Compensation. Dr.

Alexander noted a past history of coronary artery disease, as well as a

fracture of the left femur.  The claimant also acknowledged that he had lumbar

disc surgery many years prior to the immediate claim, while stating that he

had not been experiencing symptoms prior to the August 20, 2009 accident,

and performing his work daily without difficulties. Dr. Lester scheduled the

claimant for a MRI to rule out herniated discs.  He treated the claimant with

Loratab, as needed for pain, along with Flexeril and Motrin.  Dr. Alexander

took the claimant off work to return for follow up in ten days.  Based upon the

radiological interpretation of the MRI taken September 10, 2009, Dr.

Alexander referred the claimant to Dr. Raza Shahim.  The claimant was seen

in consultation by Dr. Shahim, who performed a physical examination and
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reviewed the lumbar spine MRI.  Dr. Shahim suggested a lumbar

decompression and dysectomy at L4-5.  He also suggested epidural steroid

injections and physical therapy, while indicating that the claimant preferred the

surgical option.  Because of the claimant’s history of coronary artery disease

with stints, Dr. Shahim noted that the claimant would require a pre-operative

medical clearance.  (Cl. Ex. A, pp. 10-15) 

The claimant returned to Dr. Alexander, who noted that the insurance

company wanted to obtain a second opinion,.  Dr. Alexander continued the

claimant on Lorcet for pain, with no refills, and continued Flexeril three times

a day.  The claimant was then sent to Dr. Scott Schlesinger, a neurosurgeon

in Little Rock, Arkansas with Arkansas Neurosurgery Brain and Spine Clinic,

for an evaluation and recommendation. Dr. Schlesinger’s findings and

recommendations are set out below:

Interpretation of Data: MRI scan of the lumbar spine reveals

questionable small recurrent disc at the L4-L5 level.  No clear

evidence of neural compression.  There are postoperative

changes at L5-S1.  I have personally reviewed the actual images

of the lumbar spine.  I have requested and reviewed the

radiologists’ report, and basically agree with their findings.

The decision was made to obtain plain x-rays of the lumbar

spine.  This study reveals degenerative changes only.  No

fracture, dislocation or instability seen.

Impression/Plan/Discussion: I would treat him conservatively
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with epidural injections, post-injection therapy protocol, and

some Neurontin.  I gave him the Neurontin today.  I told him if he

did not get better with this, that I would do epidural injections.  I

would not consider surgery at this juncture until we see how he

dows with conservative care.

He says he did not have any problems for 16 years after his back

surgery, so I do  believe that the current situation is related to the

fall at work if his history is accurate. (Cl.Ex. A, p. 20)

The claimant next underwent a series of lumbar epidural steroid

injections, followed by a lumbar intra-articular injection, as well as a lumbar

facet rhizotomy, which were performed by Dr. Eren Erdem, beginning

December 10, 2009 through May 26, 2010. (Cl.Ex. A, pp. 21-26)

The claimant returned to Dr. Schlesinger on July 23, 2010, who opined

that conservative care had failed.  Dr. Schlesinger further noted that his

physical examination and findings included positive straight leg raise, not

previously seen, as well as altered sensation in the right dorsal and plantar

aspect of the foot, together with new extensor hallucis longus and some

extensor digitorum weakness, which were new.  Because of the progressive

neurological deficits, Dr. Schlesinger recommended a repeat MRI of the

lumbar spine.  Following the repeat MRI, the claimant returned to Dr.

Schlesinger on August 9, 2010, at which time Dr. Schlesinger recommended

a myelogram CT of the lumbar spine and some EMG/nerve conduction tests.
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Dr. Schlesinger indicated that if said studies were negative, that he would

have no further recommendations, but if they showed definite neuro

compression, the claimant might be helped surgically (Cl.Ex. A, pp. 27-30)

Following additional diagnostic studies, Dr. Schlesinger referred the

claimant to Dr. Ron Burba for additional studies.  Dr. Burba concluded that the

claimant had a severe motor axonal polyneuropathy.  The claimant also saw

Dr. Schlesinger for follow up on the same day that Dr. Burba performed his

EMG studies.  At that time, Dr. Schlesinger scheduled the claimant for a

Functional Capacity Evaluation (FCE) to determine the claimant’s limitations,

with plans to release the claimant, following the FCE. (Cl.Ex.A, pp. 38)

For reasons not fully explained, the claimant was next referred by Dr.

Alexander to Dr. W illiam Ackerman, a pain management consultant in Little

Rock, Arkansas.  Dr. Ackerman evaluated the claimant on December 16,

2010.  It is unclear whether Dr. Ackerman was furnished with copies of all the

prior opinions and diagnostic studies.  However, he made the following

observations and recommendations:

Problem List:

1. Sprain/strain injury secondary to a fall from a scaffold,

which occurred during the course of his employment.

2. Persistent radiculopathy following his injury.
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3. History of smoking.

4. Radiographic evidence of previous spine surgery.

5. Paraspinous musculature atrophy.

Assessment: The patient continues to have radicular symptoms.

It should be noted that a well respected, outstanding surgeon had

recommended surgery for him.  I do not have the results of his

electrophysiologic tests.  If the machine was nonfunctional for

half of his electrophysiologic study, I would recommend a repeat

EMG nerve conduction test by another individual.

Based on my physical examination today as well as obtaining a

history of [sic] from Mr. Rankins, it is my medical opinion that he

is not at maximum medical improvement.  Further investigation

is indicated.  Since he has been seen by a well-respected

neurosurgeon who has recommended surgery, I would

recommend another surgical opinion from a well-respected

surgeon, such as Dr. Michael Calhoun.  I furthermore

recommend a repeat EMG nerve conduction study test as Mr.

Rankins has radiculopathy.  I also recommend physical therapy.

PLAN:

1. Hydrocodone with acetaminophen.

2. Physical therapy evaluation in Pine Bluff, AR.

3. Muscle stimulator trial.

4. The patient was encouraged to exercise.

5. He will return for follow up in four weeks. (Cl.Ex. A, pp40-

41)

The claimant returned to Dr. Schlesinger following an FCE performed
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on January 14, 2011.  Dr. Schlesinger January 14, 2011 narrative follows:

Mr. Rankins was back today in follow-up.  He had an FCE done

earlier today.  The evaluator declared that Mr. Rankins’

evaluation was unreliable, but he felt he could do work at least in

the medium category.  I have really done all I can do to help him.

He had a small recurrent disc at L4-5 and moderate stenosis

from the mid part of L4 to the mid part of L5 and mainly back

pain.

W e have done epidurals, therapy, facet treatment, rhizotomy,

and I think he is as good as he is going to get from the standpoint

of his back pain.  I told him if he starts having significant

neurogenic claudication and sciatica, we could see him back for

consideration of surgical decompression of the L4 and L5 lateral

recess and canal stenosis, but at this point no surgery is

necessary.

I am going to go ahead and give him a permanent impairment

rating of 6% in accordance with the ‘American Medical

Association Guides to the Evaluation of Permanent Impairment,

4th Edition’, for the disc herniation findings.

I will go ahead and release him from further care, but told him I

will be happy to see him back should the need arise.  I will

release him to work under the stipulation of the FCE at the

medium capacity, including exerting up to 50 pounds of force

occasionally, and/or up to 20 pounds of force frequently, and/or

up to 10 pounds of force constantly to move objects. (Cl.Ex. A,

p. 42)

The final referral in this claim was made by the company doctor, Dr.

Alexander to Dr. Mahmood Ahmad, an anaesthesiologist and pain

management specialist with United Pain Care in Little Rock, Arkansas.

Rather than conduct an exhaustive analysis of Dr. Ahmad’s findings and
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recommendations contained in his five (5) page report dated March 10, 2011,

in summary, Dr. Ahmad recommended that the claimant attempt a spinal cord

stimulator trial.  It appears that Dr. Ahmad’s recommendations were made in

part to eliminate the need for medication management, which might include

long term use of Class 2 or 3 opioid therapy with very high risk of physical

dependence.  However, I feel compelled to point out that the claimant’s past

social history, wherein the claimant denied substance abuse, was clearly

incorrect.  In fact, Dr. Ahmad’s recommendation for a spinal cord stimulator

trial made on March 31, 2011 predated the toxicology report obtained on April

5, 2011, which confirmed the use of illegal drugs.  I feel compelled to point out

that Dr. Ahmad requested the drug test.  His recommendation was based

upon an untruthful representation by the claimant and without benefit of the

facts.  (Cl.Ex. A, p.48) (Resp.Ex. A, p.52)

ADJUDICATION

The Workers’ Compensation Act requires employers to provide such

medical services as may be reasonably necessary in connection with an

employee’s injury.  A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61

Ark. App. 18, 963 S.W .2d 613 (1998).  What constitutes reasonably

necessary medical treatment under A.C.A. §11-9-508 is a question of fact for
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the Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d

790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).  Medical treatment which is required to stabilize and

maintain an injured worker’s status remains the responsibility of the employer.

Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W .2d 845 (1983).

An employee has the burden of proof, by a preponderance of the evidence,

that the medical treatment is reasonably necessary.  Wal-Mart Stores, Inc., v.

Brown, 82 Ark. App. 600, 120 S.W.3d 135 (2003).  A claimant may be entitled

to ongoing medical treatment after the healing period has ended, if the

medical treatment is geared toward management of the claimant’s injury.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W .3d 31 (2004).

As reflected above, an authorized treating physician, Dr. W illiam

Alexander, referred the claimant to Dr. Mahmood Ahmad specifically for the

purpose stabilizing and managing the claimant’s injury.  Dr. Ahmad made a

specific recommendation on March 31, 2011, for a trial spinal cord stimulator

which has been controverted by respondents.  However, as reflected by the

evidence, Dr. Ahmad’s recommendation was made prior to obtaining all the

relevant facts.  Dr. Ahmad’s recommendation was based, in part, on

information obtained from the claimant.  The claimant’s assertion that he did
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not abuse drugs reflected in his social history was clearly untruthful.  Clearly,

drug abuse is a relevant factor in determining whether the recommended

procedure is reasonable because Dr. Ahmad required a drug test before

proceeding with further treatment.  Dr. Ahmad’s recommendation is of little

value.  For some unexplained reason, neither party obtained a supplemental

report from Dr. Ahmad following the results of the toxicology report.  The

claimant relied upon a flawed recommendation.  Respondents elected to

obtain a second opinion from another medical provider which was never

obtained and submitted.  Accordingly, it is herein determined that the medical

evidence is incomplete.  Despite the claimant’s lack of credibility, he remains

entitled to continued maintenance care.  However, any determination

concerning the type of continued medical treatment that is reasonably

necessary requires that the treating physician possess the relevant facts to

make a recommendation.  In this claim, both parties proceeded to a hearing

without obtaining necessary medical opinion.  The exact nature of the

claimant’s medical treatment, necessary to manage his admitted injury, must,

by necessity, be specifically reserved.

IT IS SO ORDERED.
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DAVID GREENBAUM                                 

Chief Administrative Law Judge                  


