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Hearing before Administrative Law Judge O. Milton Fine II on April 19, 2011 in
Harrison, Boone County, Arkansas.

Claimant represented by Mr. Aaron L. Martin, Attorney at Law, Fayetteville,
Arkansas.

Respondents represented by Mr. David C. Jones, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

This matter comes before the Commission on the motion to dismiss by

Respondents.  A hearing on the motion was conducted on April 19, 2011 in Harrison,

Arkansas.  Claimant was represented at the hearing by Mr. Aaron L. Martin, Attorney

at Law, of Fayetteville, Arkansas.  Respondents were represented at the hearing by

Mr. David C. Jones, Attorney at Law, of Little Rock, Arkansas.

Stipulations

The parties at the hearing agreed on the following stipulations, which are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.
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2. The employee/employer/carrier relationship existed on November 28,

2001, and at all relevant times.

3. On November 28, 2001, Claimant sustained compensable injuries to

his left knee and left hip as a result of a motor vehicle accident.

4. Claimant has been assigned a three percent (3%) permanent partial

impairment rating to his left lower extremity, and Respondents have

accepted and paid that rating.

5. Respondents have controverted all additional benefits under this

claim.

Issue

At the hearing, the following issue was litigated:

1. Whether the instant claim should be dismissed pursuant to Ark. Code

Ann. § 11-9-702(a)(4), (b)(1) & (d) (Supp. 2009) and/or AWCC R.

099.13.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After consideration of all the evidence as hereinafter detailed, I hereby make

the following findings of fact and conclusions of law in accordance with Ark. Code

Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations set out above are reasonable and are hereby

accepted.
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3. Dismissal of this claim is not warranted under Ark. Code Ann. § 11-9-

702(a)(4) or (d) (Supp. 2009).

4. Claimant has failed to prosecute his claim under AWCC R. 099.13.

5. Dismissal of this claim is warranted under AWCC R. 099.13.

6. Respondents’ motion to dismiss should be, and hereby is, granted.

7. This claim should be, and hereby is, dismissed without prejudice.

8. In light of the above findings, the question of whether the claim should

be dismissed for allegedly violating the statute of limitations set out in

Ark. Code Ann. § 11-9-702(b)(1) (Repl. 2002) is moot and will not be

addressed.

CASE IN CHIEF

Summary of Evidence

No one testified at the hearing.

The exhibits admitted into evidence are comprised of the following:

(A) Respondents’ Exhibit 1, consisting of one index page and 24 numbered pages

thereafter, which is comprised of the following:

1. The cover letter and Prehearing Order filed on December 14, 2009;

2. The medical report from Dr. Michael Morse dated February 16, 2010;

3. Respondents’ motion to dismiss and brief in support thereof;

4. Notices from the undersigned concerning the motion to dismiss,
Claimant’s objections thereto, and the hearing notice; and 

5. The printout from the Commission concerning the Claimant’s prior
claims history and docket entries for various claims.
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(B) Respondents’ Exhibit 2, a payout history of the claim, consisting of five

numbered pages.

In addition, documents from the Commission’s file on this claim have been

blue-backed to the record in order to enable me to detail the history of the claim.

The parties were presented with this proposal, and expressly did not object.

Moreover, they were afforded the opportunity to review the file in its entirety so that

they could physically offer any of its contents into evidence and/or object to the

admission of any document.  They took neither action; but Claimant through counsel

sought assurances that his hearing request, change of physician, and response to

the motion to dismiss would be included.  I assured him this would occur; and as

shown below, this in fact has taken place.  Great pains have been taken to ensure

compliance with Sapp v. Tyson Foods, Inc., 2010 Ark. App. 517, ___ S.W.3d ___;

and pursuant to this decision, the blue-backed documents have been served on the

parties in conjunction with this opinion.  The compilation consists of the following:

1. First Report of Injury or Illness filed December 12, 2001.

2. Form AR-2 dated December 12, 2001.

3. Form AR-4 dated August 8, 2002.

4. Form AR-4 dated December 20, 2005.

5. Functional Capacity Evaluation dated December 6, 2007.

6. Report by Dr. Gordon Newbern dated February 25, 2008.

7. Report from Dr. Brent Sprinkle dated October 6, 2008.
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8. July 27, 2009 pro se change-of-physician request by Claimant.

9. August 21, 2009 letter to Claimant from the Legal Advisor Division.

10. Form AR-2 dated August 21, 2009.

11. Form AR-C filed September 15, 2009.

12. September 16, 2009 letter from the Legal Advisor Division to
Respondent carrier.

13. September 17, 2009 letter from Respondent carrier to Commission.

14. September 18, 2009 letter from the Legal Advisor Division to Claimant.

15. Letter from Claimant’s counsel to the Commission dated September
28, 2009.

16. Prehearing questionnaire notice to parties dated September 30, 2009.

17. Claimant’s prehearing questionnaire response filed October 15, 2009.

18. Respondents’ prehearing questionnaire response filed October 28,
2009.

19. Letter from ALJ to parties dated October 29, 2009.

20. Draft prehearing order dated November 30, 2009.

21. Letter from ALJ to parties dated November 30, 2009.

22. Order filed December 14, 2009.

23. Change-of-physician order entered January 20, 2010.

24. Report by Dr. Michael Morse dated February 16, 2010.

25. Motion to Dismiss filed February 18, 2011.

26. Brief in Support of Motion to Dismiss filed February 18, 2011.

27. Letter from ALJ to Claimant’s counsel dated March 1, 2011.
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28. Claimant’s response to Motion to Dismiss filed March 11, 2011.

29. Brief in Support of response to Motion to Dismiss filed March 11, 2011.

30. Letter from ALJ to parties dated March 14, 2011.

31. Claimant’s questionnaire response filed April 5, 2011.

32. Letter from ALJ to parties dated April 14, 2011.

Claim History

As reflected in Respondents’ Exhibits 1-2 and the blue-backed documents

described above, the history of the claim is as follows:

Claimant allegedly injured his head and left knee on November 28, 2001 as

the result of a motor vehicle accident.  Respondents initially accepted the claim as

compensable and paid benefits pursuant thereto, including medical expenses,

temporary total disability benefits, and permanent partial disability benefits.

Claimant underwent a functional capacity evaluation on December 6, 2007 that

showed that he could perform work in the HEAVY category.  Dr. Gordon Newbern

on February 25, 2008 wrote that he was entitled to a three percent impairment rating

to his left lower extremity and had reached maximum medical improvement.  In a

report issued on October 6, 2008, Dr. Brent Sprinkle wrote that he could find nothing

objective to justify further treatment, that he was not entitled to an impairment rating,

and that he could return to work at full duty.

On July 27, 2009, Claimant filed a pro se request for a change of physician

from Dr. Gordon Newbern to Dr. Michael Morse.  Respondents objected to the

request.  Claimant then filed a Form AR-C on September 15, 2009, alleging that he
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1At the hearing, Claimant’s counsel admitted that this issue was included in the
filing by mistake; because Claimant was seeking only additional treatment, no fee could
be awarded under Ark. Code Ann. § 11-9-715 (Repl. 2002).

sustained a compensable injury to his left side on November 28, 2001 and

requesting additional benefits in the form of additional medical expenses.

Respondents denied the claim.  In a letter to the Commission dated September 28,

2009, Claimant through counsel requested a hearing.  The claim was assigned to

me, and prehearing questionnaires were issued to the parties on September 30,

2009.  Claimant filed his response thereto on October 15, 2009, listing the issues to

be litigated as:

1. Whether the claimant is entitled to additional medical treatment.

2. Whether the claimant is entitled to a controverted attorney’s fee
for her [sic] claim for temporary total disability benefits.1

Respondents filed their response on October 28, 2009.  Therein, among other

things, they asserted that they had paid for all reasonable and necessary medical

treatment, including an arthroscopic procedure on Claimant’s left knee and a release

procedure on a tendon in his left hip.  Moreover, they alleged that he had already

reached maximum medical improvement, had been awarded a three percent

impairment rating to his left lower extremity, and that the rating had been paid.  They

denied that he was entitled to additional treatment, contended that he “may have

sustained an independent intervening event or accident,” and reserved the right to

argue that the statute of limitations had expired.
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A prehearing telephone conference was scheduled for November 30, 2009.

That day, Respondents indicated that the change-of-physician request was under

consideration, and by agreement another conference was set for December 14,

2009.  During that second conference, Respondents withdrew their earlier objection

to the change of physician, and Claimant through counsel stated that he still wished

to proceed with the change.  For that reason, the file was transferred to the Medical

Cost Containment Division of the Commission for consideration of the request.

A change-of-physician order was entered on January 20, 2010, changing

Claimant to Dr. Morse and notifying him of his appointment with the doctor on

February 16, 2010.  In his report from the visit, Morse wrote:

The patient has a chronic pain syndrome.  He has had all the
appropriate therapy, medication, procedures, etc.  Unfortunately, there
is really nothing I can do for him at the present time.  He will continue
to try to work with his employer, but if not he will need to consider
disability.

The evidence shows that no further action was taken with respect to this claim

until February 18, 2011.  On that date, Respondents filed the instant motion to

dismiss and brief in support thereof.  Therein, they argued that they have previously

paid for all appropriate benefits, and that no hearing had been requested in over six

months.  They grounded the motion in Ark. Code Ann. § 11-9-702(a)(4) & (d) (Supp.

2009) and AWCC R. 099.13.  Moreover, they asserted that the statute of limitations

had run on the claim.  On March 1, 2011, I wrote Claimant’s counsel, requesting a

response to the motion within 15 days.  Counsel responded on March 11, 2011,

stating that there was no basis for dismissal under § 11-9-702 because a hearing
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request had been made within six months of the September 15, 2009 filing of the

Form AR-C.  He further denied that he had failed to prosecute his action.  He asked

that the motion to dismiss be denied, or in the alternative, that the claim only be

dismissed without prejudice.  On March 14, 2011, I wrote the parties, stating that I

was taking the motion under advisement.  Prehearing questionnaires were enclosed.

In Claimant’s questionnaire response filed on April 5, 2011, his counsel only listed

one issue to be litigated:  “Whether the Respondents[‘] motion to dismiss should be

granted.”  Additional benefits were not requested.  For this reason, on April 14,

2011, the hearing was scheduled on the motion to dismiss; no prehearing

conference took place.

At the hearing, the parties, through counsel, presented argument related to

the motion.  Respondents argued that Claimant had not requested a hearing since

his earlier request had ultimately resulted in a change of physician, and that in

objecting to dismissal, he did not request any additional benefits.  In turn, Claimant

asserted that he complied with § 11-9-702 and Rule 13 by requesting a hearing in

2009.  During oral argument, the following exchange took place:

JUDGE FINE:  My interest now is, basically, what I understand
today is that the file was transferred to Ms. Hannah, and a change of
physician was entered.  The claimant was sent to Doctor Michael
Morse.  An appointment took place with Doctor Morse on February 26
of 2010.  And I see from the index of Respondents’ Exhibit One that
there actually was a report that Doctor Morse prepared.  I know Mr.
Jones has talked about what happened from that report.  What
happened on this case after February 26, 2010 up until the time the
Motion to Dismiss was filed?  Was there any action taken?

MR. MARTIN:  No, sir.
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MR. JONES:  No, Your Honor.  That’s why we filed the Motion
to Dismiss.

JUDGE FINE:  Okay.  All right.  Is there anything that either
side wishes to offer in addition to what we’ve already discussed,
anything else you’d like to me to consider?  Let me ask you, Mr.
Martin, because Mr. Jones did bring this up.  Once the file was
transferred to Medical Cost Containment, it obviously was not sent to
general files because it was sent to another division of the
Commission to handle, and that was to handle the Change of
Physician order.  Nothing apparently ever happened to send the file
back to me.  Is it the position of the claimant that it was, that another
request for a hearing would have to be made, or what is the position
of the claimant as to what was to take place after that?
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MR. MARTIN:  After the Change of Physician?

JUDGE FINE:  Uh-huh.  Was there another request for a
hearing to be made?  Was there–nothing ever dismissed the AR-C.
And I don’t think either party is considering that there was any kind of
dismissal of that AR-C that was filed [in] 2009.  But what was to take
place in order to get this file back to me, or what was the next step to
take on the claim after Doctor Morse had seen Mr. Pridmore?  What
was supposed to happen next?

MR. MARTIN: Well, Judge, I mean, the claimant again filed the
Change of Physician and got what he needed, so that’s that would be
our position.  Nothing else, we wouldn’t need to request a hearing at
that point ‘cause he got what he requested, the Change of Physician.

III.  DISCUSSION

Arkansas Code Annotated § 11-9-702(a)(4) (Repl. 2002) provides as follows:

If within six (6) months after the filing of a claim for compensation, no
bona fide request for a hearing has been made with respect to the
claim, the claim may, upon motion and after hearing, be dismissed
without prejudice to the refiling of the claim within limitation periods
specified in subdivisions (a)(1)-(3) of this section.

In turn, § 11-9-702(d) reads:

If within six (6) months after the filing of a claim for additional
compensation, no bona fide request for a hearing has been made with
respect to the claim, the claim may, upon motion and after hearing, if
necessary, be dismissed without prejudice to the refiling of the claim
within limitation periods specified in subsection (b) of this section.

The record is clear that this claim was initially accepted as compensable, and

benefits were paid by Respondents.  Hence, the former provision is inapplicable

here.  As for the latter provision, which applies to a claim for additional benefits, the

evidence shows that Claimant filed a Form AR-C on September 15, 2009, in which

he requested additional medical treatment.  His hearing request came less than two
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weeks later, on September 28, 2009.  Respondents have not argued, and I do not

find, that this request was not a bona fide one.  Thus, dismissal is not warranted

under this portion of the statute, either.

AWCC R. 099.13 reads:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996).

The record reflects what Claimant’s counsel admitted at the hearing; that

Claimant has not taken any action to advance this claim since he saw Dr. Morse on

February 16, 2010–well over a year ago.  This is despite the fact that Respondents

made it clear in their October 28, 2009 prehearing questionnaire response that they

were controverting his entitlement to any additional medical treatment.  Therefore,

I find that Respondents have proven that Claimant has failed to prosecute his claim,

and that dismissal of this claim is warranted under Rule 13.

That leaves the question of whether the dismissal should be with or without

prejudice.  The Commission possesses the authority to dismiss claims with

prejudice.  Loosey v. Osmose Wood Preserving Co., 23 Ark. App. 137, 744 S.W.2d

402 (1988).  This includes claims dismissed under Rule 13.  Johnson, 55 Ark. App.

83, 929 S.W.2d 730.  In Abo v. Kawneer Co., 2005 AWCC 226, Claim No. F404774

(Full Commission Opinion filed November 15, 2005), the Commission wrote:  “In



Pridmore - Claim No. F113687 13

numerous past decisions, this Commission and the Appellate Courts have expressed

a preference for dismissals without prejudice.”  (emphasis added)(citing Professional

Adjustment Bureau v. Strong, 75 Ark. 249, 629 S.W.2d 284 (1982)).  Based upon

the foregoing, this claim should be and is hereby dismissed without prejudice.

Respondents have also asserted that the claim should be dismissed because

of the alleged running of the statute of limitations set forth in § 11-9-702(b)(1).

However, in light of the above finding per Rule 13, this is moot and will not be

addressed.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above,

Respondents’ motion to dismiss is hereby granted, and this claim is hereby

dismissed without prejudice.

IT IS SO ORDERED.

___________________________
Hon. O. Milton Fine II
Administrative Law Judge


