
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G101631

CHANH PHOMMAVONG CLAIMANT

TEC STAFFING RESPONDENT

LIBERTY MUTUAL RESPONDENT
CARRIER

OPINION FILED NOVEMBER 30, 2011

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondents represented by JAMES ARNOLD, II, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On September 1, 2011, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on May 19, 2011, and a pre-hearing order was filed on May

20, 2011.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

By agreement of the parties the issues to litigate are limited

to the following:
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1. Compensability of the claimant’s neck, back and left elbow

injuries of October 15, 2010.

2. Related medical.

The issue of temporary total disability is reserved.

Claimant’s contentions are:

“On October 16, 2010, the Claimant hurt his
neck and back when he fell at work.  His left
elbow was also injured in the fall.”

Respondents’ contentions are:

“The Respondents will contend that the
Claimant did not sustain a compensable injury
which arose out of and in the course of is
employment with TEC Staffing.”

The claimant, in this matter, is a sixty-year-old male who was

employed by the respondent as a temporary employee of OK Foods.

The claimant alleges that While he was employed by the respondent

on October 15, 2010, he suffered compensable injuries to his neck,

back, and left elbow.

The claimant testified that he was on break and heading toward

the rest room when he slipped and fell on the floor.  The claimant

gave the following testimony at the hearing in an effort to

describe his fall:

“Q.   When you say you fell backward like
this, can you describe that in words?

A.   So I walked there the floor was wet with
water and with chicken fat and I fell backward
and my elbow hit the floor.

Q.   Did anything besides your elbow hit the
floor?

A.   When I fell or when I work?
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Q.   When you fell how – what was your
position when you landed?

A.   When I fell the one that hit the floor
the hardest was my elbow because I used that
break my fall and next would be my back and
that area of my body.”

The claimant testified that he was helped up after his fall

and then went to see the company nurse.  I also note, at this time,

that while the respondents do dispute the compensability of the

claimant’s alleged injuries, they do not dispute the fact that the

claimant was engaged in employment services at the time he alleges

the compensable injuries to have occurred.  This admission of

employment services is found on pages five, nine, and ten of the

hearing transcript in this matter.

The claimant gave the following testimony about his

interaction with the nurse after his fall:

“Q.   What did the nurse do for you when you
arrived at the nurse’s station?

          BY THE INTERPRETER:  I just –
sometime a man or woman in our language has no
such a thing as male or female.  I was just
making sure.  

A.   She dressed my wound and gave me Advil.

Q.   And where was your wound?

A.   This place.

Q.   You need to use your words.

A.   Right in here – right here this spot I
still feel numb.  

Q.   Are you gesturing to your left elbow?

A.   Yes.  Right here in this spot.
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          BY MR. ARNOLD:  I’ll agree he’s
indicating his left elbow.

          BY THE COMMISSION:  Thank you. 
Let’s move on.

CONTINUATION OF DIRECT EXAMINATION

  BY MS. BROOKS:  

Q.   And did you have any other symptoms at
the time?

A.   The one that hurt the most at the moment
is my back and they couldn’t do anything.

Q.   Did you – did the nurse send you to see a
doctor?

A.   No, but before she let me go she told me
if there’s anything else don’t hesitate to
come back.  But I thought she couldn’t do
anything much for me so I went straight to
Doctor Hoang.

Q.   And had you seen Doctor Hoang in the
past?

A.   Yes, but not about this case.”

The respondents called Brandy Treat, an EMT and an employee of

the respondent who’s duties include working in the nurse’s office.

She gave the following testimony regarding the claimant’s visit to

the nurse’s office on October 15, 2010:

“Q.   Going to show you what appears as Page 7
of the Respondent’s hearing exhibits and ask
you to look at that for me.  Did you make the
bottom entry on that page?

A.   Yes.

Q.   Tell us what that page is or what that is
a part of.

A.   On this right here we have a TEC nurses
notes and an OK Industries nurses notes and
these are some of the TEC nurses notes.
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Q.   Okay, those are notes that are made by
you or some of the other people in the nursing
department documenting what is told to you and
what happened, is that correct?

A.   Correct.

Q.   That one has some places redacted some
marked things I need you to tell us why that
was done.

A.   It had the person’s name and social
security on it.

Q.   So those were other employees other than
Mr. Phommavong?

A.   Correct.

Q.   Okay, tell us about the entry that you
made regarding Mr. Phommavong.

A.   He came in on 10-15-2010 at 8:14 p.m.  He
came in requesting a Band-Aid to his left over
– left elbow.  He said he fell due to the
chicken fat on the floor before entering the
leland plant.  He had stated he was not hurt
or injured and I noted a small non-bleeding
superficial abrasion to the left elbow
approximately dime sized.  And I put some
triple antibiotic ointment on it and a
Band-Aid and I told him to return to the
nurse’s station if needed.

Q.   At my request did you go through the
nurse’s log for the TEC employees for the rest
of that year?

A.   Yes, I did.

Q.   And what injuries did you find regarding
Mr. Phommavong after October 15, 2010?

A.   I did not.

Q.   No injuries at all?

A.   No.

Q.   If he had come back in for any reason
would that appear on the nurse’s notes?
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A.   Yes.”

The claimant has alleged compensable injuries to his neck,

back, and left elbow; however, at the hearing he gave the following

testimony on cross examination about his complaints after the fall

occurred as follows:

“Q.   You only went to the nurse’s office at
OK Foods on one occasion after this incident
occurred, correct?

A.   Correct.

Q.   And on that one occasion did you tell the
nurse everywhere that you hurt at that time?

A.   After that I continued to go just to ask
for Advil.

Q.   On the day this incident occurred the
only place that you had any physical
discomfort was in your left elbow, isn’t that
correct?

A.   Correct.”

The claimant’s testimony, the testimony of Brandy Treat, and

the nurse’s note all appear to be in agreement that the only

complaint the claimant had after his fall on October 15, 2010, was

regarding his left elbow.

On November 4, 2010, the claimant was seen at Absolute

Chiropractic by Dr. Roger Bullington.  Upon review of the medical

records submitted into evidence, I note that the case history

report from the claimant’s visit with Dr. Bullington on November 4,

2010, is the nearest in time to the date of his alleged fall other

than the plant nurse’s note from October 15, 2010.  The following

are portions of that medical record:
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“The patient stated that he has neck problems
that are localized to his neck which bother
him constantly meaning it bothers him between
76 and 100% of the time.  Chonh described his
discomfort as achy, stiff and sharp with
motion.  The patient stated that his symptoms
appear to be getting worse with time.  The
patient rated the average intensity of his
neck condition as a 6 with 0 being noting and
10 being the worst he feels it could be.  The
patient explained that his symptoms have
moderately interfered with his work and social
activities.  Prior to coming in to see me for
his condition, Chonh did not see another
qualified health care provider.  The patient
stated that he has had his neck problem for 3
months.  Chonh thinks that his neck condition
is from a fall that he took.  When questioned
as to the severity of his symptoms, Chonh
responded that he believes it is severe at
times.  The patient reported that nothing
relieves or aggravates his symptoms.  The
thing that concerns Chonh the most about his
neck is that he thinks it could be something
really serious.

The patient reported having a low back problem
that is localized to the low back.  Which
bother him frequently meaning it bothers him
between 51 and 75% of the time.   Chonh
described his discomfort as sharp, achy
headache and weakness.  The patient stated
that his symptoms appear to be getting worse
with time.  The patient rated the average
intensity of his lower back condition as a 7
with 0 being nothing and 10 being the worst he
feels it could be.  The patient explained that
his symptoms have moderately interfered with
his work and social activities.  Prior to
coming in to see me for his condition, Chonh
did not see another qualified health care
provider.  The patient stated that he has had
his lower back problem for 5 months.  Chonh
thinks that his lower back condition just came
about insidiously.  When questioned as to the
severity of his symptoms, Chonh responded that
he believes it is severe.  The patient
reported that nothing relieves or aggravates
his symptoms.  The thing that concerns Chonh
the most about his lower back is that he
thinks it could be something really serious.
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On November 8, 2010, the claimant was again seen at Absolute

Chiropractic by Dr. Bullington.  The following is a portion of the

medical report from that visit:

“Objective: Testing of the patient’s cervical
range of motion produced the result of
decreased cervical flexion with pain,
extension with pain, left rotation with pain,
right rotation with pain, left lateral flexion
with pain and right lateral flexion with pain.
Observation of the patient revealed decreased
lumbar flexion with pain, extension with pain,
left rotation with pain, right rotation with
pain, left lateral flexion with pain and right
lateral flexion with pain.  I noticed moderate
edema on the patient’s neck and low back.
Chonh presented to the office moderately
guarded.  Chonh presented with severe spasms
over his low back and moderate spasms over his
neck.  I found moderate tender taut fibers
were present in the patient’s neck and low
back.”

The medical records indicate that the claimant returned to Dr.

Bullington at Absolute chiropractic on November 18, 22, and 24,

2010, as well as February 14, 17, 21, 2011, and March 2, 3, 9, and

10, 2011.  The claimant received chiropractic treatment for his

neck and back on all the above mentioned dates.

On March 11, 2011, the claimant was seen at Roberts

Chiropractic Center.  Medical records from that visit indicate that

the claimant was involved in a motor vehicle accident on March 9,

2011.  The records show the claimant complained of neck and mid

back pain.

A medical record found at Respondents’ Exhibit 1, Page 27,

from Midwest Radiology Consultants entitled Radiology Reports,

suggests the claimant had x-rays of his cervical and thoracic spine
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due to his motor vehicle accident.  That report gave the following

impressions and clinical comment:

“IMPRESSIONS:
1. No findings of acute fractures or

instability.
2. Reversed cervical lordosis with moderate

to severe restriction of motion.
3. Intersegmental hypomobility throughout

the cervical spine during extension, as
well as in the lower cervical spine
during flexion.

4. Cervical spondylosis with disc
degeneration at C5-C6, as well as
uncinate process hypertrophy at C5, C6
and C7.

5. Right rotation of C2.
6. Thoracic hypokyphosis.
7. Disc wedging at T9-T10.

CLINICAL COMMENT: The biomechanical changes
are suggesting soft tissue injury and muscle
spasms.  Chiropractic management and follow-up
evaluation should be utilized as clinically
indicated.”

Medical records after the claimant’s visit to Midwest

Radiology Consultants indicates that the claimant saw Dr. Jan

Wilson at JTECH Medical for spine range of motion testing.  The

claimant also saw Dr. Bullington again at Absolute Chiropractic

thirteen times from March 16, 2011, until April 25, 2011, regarding

his neck and low back.

However, again on April 25, 2011, the claimant was seen at

Roberts Chiropractic Center and complained of “C & T pain” which I

believe to mean cervical and thoracic pain.

The claimant then returned to Absolute Chiropractic and again

saw Dr. Bullington sixteen times between April 27, 2011, and July

1, 2011, for neck and low back pain.



10

On July 14, 2011, the claimant was seen at Sparks Preferred

Clinic by Dr. Von Phomavay.  The following is a portion of that

medical record:

“Chief Complant/Reason for visit: This 69 year
old male presents with aches.

History of Present Illness: 1. aches
Comments: pt c/o knees, low back, and left
elbow pain for years and worse after a fall at
OK foods on 10/16/2010.

Assessment/Plan:
Knee pain, bilateral (719.46)
Back pain (724.5)
Elbow pain (719.42)
Arthritis (716.90).”

The claimant has alleged that he sustained a compensable

injury to his neck, back, and left elbow on October 15, 2010.  In

order to prove this, the claimant must first prove the existence of

objective medical findings regarding his left elbow, neck, and

back.

We will first consider the claimant’s left elbow.  The

respondents’ nurse’s note of October 15, 2010, does state that the

claimant had a “small non-bleeding superficial abrasion to the left

elbow.”  This is sufficient to prove the existence of objective

medical findings regarding the claimant’s left elbow.

As to the claimant’s neck and back, I note that a medical

record from Absolute Chiropractic by Dr. Bullington on November 8,

2010, which can be found at Respondents’ Exhibit 1, Page 11,

states, “Chanh presents with severe spasms over his low back and

moderate spasms over his neck.”  This is sufficient to prove the
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existence of objective medical findings regarding his neck and

back.

The claimant now has the burden of proving a causal connection

between the objective medical finding regarding his left elbow,

neck, and back and his fall at work on October 15, 2010.  The

claimant is able to prove by a preponderance of the evidence the

causal connection between his objective medical findings regarding

his left elbow and his fall at work on October 15, 2010.  He

immediately reported that fall to the nurse’s office and received

treatment for his elbow at that time.  He is able to prove his

elbow injury compensable; however, given the minor nature of his

injury, it appears that the respondents have provided all

appropriate medical treatment for the claimant’s left elbow.

As to the claimant’s alleged neck and back injuries, he did

not complain of either on the day of his fall.  He continued to

work and I find no medical report in evidence about his neck or

back problems until November 4, 2010.  I note that this first

medical record referring neck and back difficulties appears in the

record some twenty days after the claimant’s fall at work.  In that

November 4, 2010, record the following is found, “The patient

stated that he has had his neck problem for 3 months.”

The record further states, ”The patient stated that he has had

his lower back problem for 5 months.”  The claimant has failed to

prove the required causal relationship between his objective

medical findings of neck and back difficulties and his October 15,

2010, fall at work.  Again, he reported no back or neck problems
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the day of the fall and when he did inform a medical provider about

his neck and back problems, he reported that they began well before

his fall at work.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on May 19, 2011, and contained in a

pre-hearing order filed May 20, 2011, are hereby accepted as fact.

2. The claimant has proven by a preponderance of the evidence

the existence of objective medical findings regarding his left

elbow, neck, and back.

3. The claimant has proven by a preponderance of the evidence

that he suffered a compensable injury to his left elbow in a fall

at work on October 15, 2010.

4. The respondents have provided the claimant with all

appropriate medical treatment for his compensable left elbow injury

which was very minor in nature.

5. The claimant has failed to prove by a preponderance of the

evidence that he suffered a compensable injury to his neck and/or

back due to his October 15, 2010, fall at work.
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6. The claimant has failed to prove his entitlement to any

additional benefits in this matter.

ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


