
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G002916

LARRY PHILLIPS CLAIMANT

OK FOODS, INC. RESPONDENT

SELF INSURED RESPONDENT

OPINION FILED APRIL 26, 2011

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by GUNNER DELAY, Attorney, Fort Smith,
Arkansas.

Respondents represented by SCOTT ZUERKER, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On January 27, 2011, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on October 20, 2010, and a pre-hearing order was filed on

October 22, 2010.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant’s weekly compensation rate is $252.14 for

temporary total disability.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s cervical spine injury.

2. Related medical.

3. Temporary total disability from May 11, 2010, to a date yet

to be determined.

4. Attorney’s fees.

Claimant’s contentions are:

“Claimant contends that the respondent is
liable for TTD benefits from March 23, 2010 to
a date yet to be determined and that the
surgery recommended by Dr. Queeny is both
reasonable and necessary.

Respondents’ contentions are:

“a. Respondent contends the claimant did not
sustain a compensable injury as that term is
defined by Act 796; b. See response under
subsection a.  In the alternative, Respondent
seeks a credit for TTD paid; c. See response
under subsection a; and, d. Respondent
contends that attorney’s fees are not
authorized by Ark. Code Ann. §11-9715 as
amended by Act 1281 of 2001.”

The claimant in this matter is a fifty-one-year-old male who

was employed by the respondent as a truck driver.  The central

issue in this matter is whether the claimant sustained a

compensable cervical spine injury on March 23, 2010, when he was in

a one vehicle tracker trailer accident.  At the hearing in this

matter, the claimant testified that his employment duties included

getting a truck and trailer, doing a pre-trip report, weighing the

tractor trailer, going to a farm, picking up a load of chickens,

bringing them back to the respondent’s facility, having them
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weighed, dropping off the trailer, picking up another trailer and

continuing this process through his work day.  The claimant was

also responsible for booming and unbooming the chicken cages when

he arrived at a farm.  As to physical work involved, the claimant

testified that, “You got a little torque pressure booming down and

unbooming and climbing in and out that’s just it.”

The claimant gave the following testimony regarding the

accident he was involved in on March 23, 2010, on direct

examination as follows:

“Q. Okay, tell me or tell the Court what
happened on March 23, 2010.

A. I went to a farm in the snow and ice,
everybody went to a farm to get a load of
chickens and it had a broke spring on it.  I
didn’t know it was broke when I left the yard
with it cause it was empty.  It didn’t have no
weight on it.  When I got to the farm to load
it, it - I noticed the spring was broke and
they wasn’t no way I could get any reception
to call nobody.  So the grower told us to
bring on in, he said he got a hold of my
supervisor and told him said to bring it on
in.  So I went out and turned left on a slick
road, it was real muddy and slick and when I
turned right it was done leaning over to the
left anyway, it just took off toward the ditch
and laid over there with me.  There wasn’t
nothing I could do about it.  You know, plus
it was overloaded too.”

The claimant also gave the following testimony regarding the

events that occurred after his tractor trailer turned on its side

on direct examination:

“Q. Like the doctor.  So let me back up a
little bit.  All I want to know what you were
feeling symptom wise when the accident
occurred.  You mentioned something in your
shoulder and where?



4

A. Well, the first few hours, three or four
hours when I was out there at that wreck I
didn’t feel nothing for about two hours and
then the supervisors out there over the
drivers, he’s out there getting the truck back
up and he said, come on Larry I’m going to
take you to the doctor.  I said, I think I’m
okay.  So I had some numbness and some
tingling and like a real soreness, you know.
So he took me to the doctor.

Q. Okay, now who was that individual that took
you to the doctor?

A. Dale Dawson.

Q. Pardon?

A. Dale Dawson.

Q. Dale Dawson and what is his position in
relation to you?

A. He’s over the traffic manager or over -
he’s a safety manager or whatever.  I don’t
know what he is now, but then he was, you
know, like he does the logs and all that and
keeps the - makes sure all the drivers is
keeping up with their logs and equipment and
safety rules and all that.”

The claimant further testified that he was taken specifically to

Cooper Clinic and saw a doctor.

The earliest medical record introduced into evidence is from

April 6, 2010, from Cooper Clinic.  The claimant was seen by Dr.

Keith Holder.  During that visit the medical records indicate that

the claimant reported that he is not any better but wants to be

released.  An impression of “1. Cervical strain with cervical

spondylosis, rule out herniated disc. 2. Thoracic strain and

thoracic spinal spondylosis.”  Dr. Holder also indicated a plan of

“1. May return to work without restrictions; 2. We will ask for a
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cervical MRI and nerve study; and, 3. He will follow up after

those.”

On April 8, 2010, the claimant underwent an MRI of the

cervical spine.  The radiology report from that visit gives the

following impressions:

“1. Moderate size central, right paracentral
disc protrusion C6-7 with caudal extrusion of
fragment and some mild compression on the
ventral aspect of the cord with no canal
stenosis.  Equivocal associated right cord
signal/tiny myelomalacic focus at C6-7 not a
definite finding.
2. Small left paracentral disc protrusion C5-
6.”

On April 16, 2010, the claimant was seen by Dr. Holder.  The

following impressions were given in the medical report from that

visit:

“1. Cervical strain.
2. Herniated disc at C6-7 right paracentral.

On April 26, 2010, the claimant was seen by Dr. Joseph W.

Queeney at the referral of Dr. Holder for a surgical evaluation of

neck pain and upper extremity pain.  The medical report from that

visit states:

“Apparently he was involved in some sort of
truck wreck while working for OK Foods on
March 23, 2010.  He described pain as being
primarily in the back of his neck.  This will
go down the back of both arms and he will have
paresthesias of the hands distally.  He also
states his legs are going to sleep as well.
He notes that the focus of his complaints tend
to be on the back of the neck.”

That medical report also gives the following impressions and

recommendations:

IMPRESSIONS:
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1. Herniated nucleus pulposus at c6-7.
2. Bilateral upper extremity pain and neck   
 pain.

RECOMMENDATIONS: I had a long discussion with
the patient regarding the findings.  At this
point in time, I am uncertain whether or not
the patient would have any relief whatsoever
following an anterior cervical diskectomy at
C6-7.  If this is myofascial then this
certainly will not help.  I think all avenues
need to be exhausted before he has any surgery
done.  It is quite striking that the patient
has to take morphine for his pain however.  I
think probably what we need to do is try some
injections and see if this helps.  If nothing
else helps then we will probably be forced to
do an anterior cervical diskectomy at C6-7 and
see if he gets any relief.  I discussed all
this with the patient in great detail.  All
his questions have been answered.”

On May 11, 2010, the claimant was seen by Dr. Queeney’s

physician’s assistant, Patrick Walton.  At that time, the claimant

continued to complain of neck pain.  The medical report from that

visit gives the following impression and plan:

“IMPRESSION: Herniated nucleus pulposus at C6-
7 and right upper extremity radicular pain.

PLAN: Dr. Queeney has seen him and is not sure
if he will benefit from an anterior cervical
discectomy.  He has not had any traction, so
we are going to try that.  We are going to
change his pain medicine to Darvocet because
he says the morphine gives him nightmares.  We
are going to keep him on weight restrictions
at work, lifting nothing greater than ten
pounds and overhead restrictions.  We are
going to write this note even though he is not
currently working, as Workman’s Compensation
wishes us to.  We are going to get him
scheduled for his two epidural steroids.  The
risks, benefits and alternatives were
discussed.  He understands and consents.  We
will see him back after he gets two shots.”
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On May 17, 2010, the claimant was seen at the River Valley

Rehab Center to receive therapy for his complaints of neck pain.

The medical record from that visit indicates that the claimant is

to receive physical therapy two to three times weekly for three to

four weeks.

On May 25, 2010, the claimant was seen by Dr. Robert Fisher.

At that time, the claimant underwent an LESI injection for his

cervical spine difficulties.

On June 14, 2010, the claimant was seen again by Dr. Queeney.

The progress report from that visit states, in part:

“He saw one of the P.A.s who apparently put
him on light duty.  The patient is quite vocal
and not pleased with that.  He did have an
injection which did not help at all.  He
continues to complain of pain in the base of
his neck.  He has numbness in his hands and in
his feet.  He understands that we can do
surgery on him.  He states that we are going
to have to do something “otherwise I am going
to put a bullet in my head.”  He states that
something is going to have to be done.  Again
I operated on his son-in-law who had a spinal
mass and the son-in-law did quite well.  The
patient does not want to have anymore
conservative treatment done.”

During that visit Dr. Queeney discussed surgical intervention with

the claimant.  A portion of the medical record from that visit

regarding the surgical intervention states:

“He does have a moderate size central
herniated disc at C6-7.  I discussed with him
the purposed surgical intervention.  This is
going to be for a C6-7 anterior cervical
diskectomy with interbody fusion utilizing an
Allograft and anterior cervical arthrodesis
with plate...

...He understands that this is the ultimate
treatment that I have to offer him and if this
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does not get any better he is probably going
to have to live with his pain.”

On July 15, 2010, and August 10, 2010, the claimant continued

his cervical spine treatment through physical therapy at the River

Valley Rehab Center.  The claimant also underwent another LESI

injection performed by Dr. Fisher on August 12, 2010.

On August 19, 2010, the claimant was again seen by his

original physician, Dr. Keith Holder, who had referred him to Dr.

Queeney.  The medical record from that visit, in part, states:

“SUBJECTIVE: This is the follow up exam on Mr.
Phillips, employed at OK Foods.  He had his 2nd

LESI on 12, August.  He reports no improvement
in his right neck pain.  He did have right
hand numbness after that.  He has a numbness
type feeling in his right hand.  He has been
taking Lorcet Plus and methadone from friends.
He reports this simply made him have dreams,
nausea and vomiting.

IMPRESSION: Cervical strain with central disc
herniations at C6-C7, and right shoulder
strain; appears to be improving.  The patient
has reached maximal improvement; he is rated
at 60% impairment as per table 75, page 113 of
the 4th Edition AMA guides.  He may return to
work.  No lifting over 30 pounds floor to
waist, 20 pounds waist to shoulder, and 10
pounds above head.  He is referred to Dr.
Susan Taylor in Fayetteville for pain
management.  Follow up here as needed.”

Again, the central question in this matter is whether the

claimant sustained a compensable injury to his cervical spine on

March 23, 2010, when he was involved in a one vehicle accident.  I

will note for the record that upon review of the testimony of the

only witness in this matter, the claimant, that he does lack

greatly in credibility and character.  There is no doubt that the

claimant, in the past, has engaged in the use of illicit drugs, has
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lied regarding his past, and has committed various crimes.  If this

case wholly rested on the credibility of the claimant, he would

most probably not prevail.

There appears to be no dispute that the claimant was involved

in this accident.  The claimant was also taken to the doctor

initially by his supervisor.  The claimant’s complaints of cervical

spine pain and difficulties do match up with the medical records

that have been submitted in this case.  Given the MRI findings of

April 8, 2010, there is no doubt that the claimant has objective

medical findings regarding his cervical difficulties.

In review of this case as a whole including consideration to

the claimant’s lack of credibility, I do believe that the claimant

has meet his burden of proof in proving he suffered a compensable

injury to his cervical spine on March 23, 2010.

The claimant did give some testimony regarding some

chiropractic treatment he had to his cervical spine in the past

including messages that he had purchased for his neck at various

gas stations while performing duties as a truck driver.  I have

taken that testimony into consideration.

The claimant has also asked the Commission to consider his

entitlement to related medical treatment if his cervical spine

difficulties were found to be compensable.  Upon review of the

medical records, I do believe that the surgical intervention that

Dr. Queeney has recommended is reasonable and necessary medical

treatment for the claimant and that the respondents should bear the

burden of that treatment.
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The claimant has also asked the Commission to consider his

entitlement to temporary total disability benefits from May 11,

2010, to a date yet to be determined.  Given the work restrictions

that were placed on the claimant on May 11, 2010, specifically, no

pushing, pulling, lifting greater than ten pounds and no overhead

lifting, I do believe the claimant would be unable to perform his

job duties for the respondent.  There is also no evidence from the

respondent that any light duty work was offered to the claimant in

this matter.  As such, I believe that the claimant is entitled to

temporary total disability benefits beginning on May 11, 2010.

On August 19, 2010, however, Dr. Holder in a medical report

stated, “He may return to work.  No lifting over 30 pounds floor to

waist, 20 pounds waist to shoulder, and 10 pounds above head.”

However, I disagree with Dr. Holder’s finding here.  It is clear

from the subjective portion of this medical record that the

claimant has had no improvement in his neck difficulties.  Surgical

intervention was recommended by Dr. Queeney to whom the claimant

was referred by Dr. Holder.  That surgical intervention was never

performed on the claimant.  Given that I find no changes in the

claimant’s symptoms from the time Dr. Queeney’s office removed the

claimant from work until the August 19, 2010, date when Dr. Holder

places him back on work, I find that his return to work is not

reasonable.  In that, the claimant remained temporarily and totally

disabled at the time of the hearing in this matter.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the
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Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on October 20, 2010, and contained in

a pre-hearing order filed October 22, 2010, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that he suffered a compensable cervical spine injury on March 23,

2010.

3. The claimant is entitled to the reasonable and necessary

medical treatment recommended by Dr. Queeney.  This includes

surgical intervention of his cervical spine.

4. The claimant has proven by a preponderance of the evidence

that he is entitled to temporary total disability benefits from May

11, 2010, to a date to be determined.

5. The claimant has proven by a preponderance of the evidence

his entitlement to an attorney’s fee in this matter commiserate

with the Arkansas Workers’ Compensation Act.

ORDER

The respondent shall be responsible for the cost associated

with the claimant’s reasonable and necessary medical treatment

recommended by Dr. Queeney including surgical intervention.
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The respondent shall pay the claimant temporary total

disability from May 11, 2010, to a date to be determined.

The respondent shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondent in addition to such benefits and one half of said

attorney's fee to be withheld by the respondent from such benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


