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STATEMENT OF THE CASE

On July 21, 2011, the above-captioned claim was heard in Little Rock, Arkansas.

A prehearing conference took place on May 2, 2011.  A prehearing order entered on May

3, 2011 pursuant to the conference was admitted without objection as Commission Exhibit

1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the withdrawal by Claimant (addressed infra) of the stipulation concerning

Claimant’s average weekly wage, only one remains, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the addition of an issue concerning Claimant’s average weekly wage (again,

addressed infra), the following were litigated:

1. Whether Claimant was an employee.

2. Whether Claimant sustained compensable injuries to his shoulder, arm and

neck.

3. Whether Claimant is entitled to temporary total disability benefits.

4. Whether Claimant is entitled to reasonable and necessary medical

treatment.

5. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

By letter from his counsel dated May 24, 2011 and admitted as Commission Exhibit

2, Claimant amended his contentions to add a sixth one (which is largely a repeat of his

earlier contentions).  The respective contentions of the parties now read:

Claimant:

1. Claimant contends that he sustained a compensable injury while working for

the respondent employer on July 22, 2010.  He injured his shoulder, back

and neck when he was pulling a three fourths ton Chevy truck frame and fell

three foot off the frame and landed on his back.
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2. Claimant is entitled to reasonable and necessary medical expenses, and

appropriate period of temporary disability from July 27, 2010 until a date yet

to be determined.

3. Claimant attempted to try to return to work and is entitled to temporary

disability benefits from November 19, 2010, through November 24, 2010.

4. Appropriate attorney fees should attach, as the claim has been controverted.

5. On information of belief, this employer has already been fined for not

providing workers compensation insurance for its employees.  If that is true,

this case should be turned over the Compliance Division for another fine and

consideration of liquidating the company to pay this claim.  The claimant

requests an order from the Commission ordering the respondent not to

dispose of any assets pending the litigation of this claim.

6. Claimant contends he sustained a compensable injury on July 22, 2010,

primarily to his right shoulder, neck and back.  He worked on Friday, July 24,

2010, saw the doctor on Monday, July 26, 2010, and was off work from July

26, 2010 through August 13, 2010.  He worked one day on August 13, 2010

and has been off work since that day except for an attempt to return to work

on November 19, 2010 through November 24, 2010.  The claimant sustained

an injury on August 13, 2010 to his right bicep and right shoulder, neck and

back.

Respondent No. 1:

1. Respondent contends that Claimant was contract labor.
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2. Respondent further contends that claimant was not injured through any act

or actions concerning his work at Respondent.

3. Respondent contends that Claimant did not sustain a compensable injury,

did not cease working, is not entitled to disability benefits, medical expenses

or any other relief.

4. Claimant was not injured at work.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant may withdraw the stipulation concerning his average weekly wage.

4. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury to his neck, back, shoulders or right upper

extremity.

5. Because of the above finding, the remaining issues are moot and will not be

addressed.
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PRELIMINARY RULINGS

Withdrawal of Average Weekly Wage Stipulation

At the outset of the hearing, Claimant moved to withdraw the following stipulation,

which had been reached at the prehearing conference and which is set forth in the

prehearing order:  “Claimant’s average weekly wage was $434.45.”  Respondents objected

to the motion, and I took it under advisement.

Arkansas Code Annotated § 11-9-705(a)(1) (Supp. 2011) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

In Gillespie v. E-Z Mart, Inc., 1997 AWCC 191, Claim No. E516049 (Full Commission

Opinion filed April 18, 1997), the Commission stated:  “Although we recognize that a party

can withdraw a stipulation, we specifically find that they must do so prior to the matter

being submitted for determination.”  The motion to withdraw was timely in that it occurred

at the beginning of the hearing, before the record was closed.  Moreover, Respondents

were not prejudiced by such withdrawal in that they had at the ready, and offered as their

Exhibit 1, a printout of payments to Claimant to support their argument that the calculation

of the average weekly wage in the stipulation was valid.  Therefore, the motion to withdraw

the stipulation is granted, and the issue concerning the valuation of the average weekly

wage will be added to the list of issues for determination.
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1A substantial portion of the hearing was devoted to the taking of testimony that
is relevant only on the issue of whether Claimant was an employee or an independent
contractor of Respondents.  However, because (as discussed infra) that issue (along
with those concerning his entitlement to reasonable and necessary medical treatment,
temporary total disability benefits and a controverted attorney’s fee, and the valuation
of his average weekly wage) is moot because Claimant has not proven that he
sustained a compensable injury, only that evidence bearing on the compensability
issue will be addressed.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant; Jimmy Youngman, Sr.; and Jimmy

Youngman, Jr.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Commission Exhibit 2, a letter from

Claimant’s counsel to the Commission dated May 24, 2011, consisting of one page;

Claimant’s Exhibit No. 1, a compilation of his medical records, consisting of one index

page and 34 numbered pages thereafter; and Respondents’ (offered jointly by

Respondents Nos. 1-2) Exhibit 1, a one-page printout of payments made from Respondent

Youngman’s Collision Center , LLC (hereinafter “Youngman’s”).

Testimony1

Jimmy Youngman, Sr.  Called by Respondents, Mr. Youngman testified that he is

the 51 percent owner of Respondent Youngman’s, which is a body shop.

Jimmy Youngman, Jr.  Called by Respondents, Mr. Youngman testified that the

Commission contacted him in January 2011 and told him that Claimant had instituted an

action against him.  He maintained that this conversation was the first he had heard of
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Claimant being injured; that Claimant had never reported to him that he had been hurt at

work.  Youngman was aware that Claimant had been off work because he had undergone

surgery on his elbow, but Claimant never told him that it was work-related.  He merely

stated that he felt that the doctor had not done a good job and that he was considering

legal action against him.  During the period that he was unable to do his regular job

because of the surgery, Youngman allowed him to come in and perform such light duty

tasks as running errands to pick up parts.  He testified that his reason for doing this was

because that he knew that Claimant could not afford to be off work for a substantial period

of time.

Youngman stated that not until his counsel contacted him on January 21, 2011 did

he find out that Claimant’s claim concerned his allegedly falling off the frame machine at

work.  He testified that a co-worker named Bill Sample witnessed the fall and told

Youngman about it.  But in his testimony, Youngman stated that when he asked Claimant

if he was okay, the response was “yeah, I’m okay.”  The matter was not discussed

further–Claimant never stated that he was injured.  In fact, Claimant never stopped working

or mentioned being in pain.  Youngman testified that had he known that Claimant intended

to file a claim against him, he would have retained counsel and would not have allowed

Claimant to keep his tool box at Youngman’s.  But the tool box remained there because

Youngman believed that Claimant would be returning to work.

According to Youngman, Claimant told him that he helped construct a fruit stand.

Youngman loaned him a trailer to haul watermelons on one occasion, and Claimant told

him on another occasion that he was hauling 1,000 pounds of sweet potatoes.
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Under questioning from Claimant, Youngman stated that after Claimant told him

about the fall from the frame machine, he returned to work.  He was not aware of any

incident occurring on August 13, 2010, and did not recall Claimant bringing him any off-

work slips.  Youngman does not believe that Claimant was injured at the body shop; and

while he testified that Claimant had a fruit stand, he did not know if this is what led to his

being injured.

When questioned by me, Youngman testified that he did not learn of Claimant’s

elbow injury until long after it had taken place.  On the day he fell from the frame machine,

Claimant worked the rest of the day.  But in follow-up questioning by Claimant, Youngman

admitted that he did not know if Claimant was off from work in the weeks thereafter.

Kenneth Phillips.  Claimant testified that he began working at Youngman’s as an

“”[a]uto body and frame man” on January 8, 2010.  Mr. Youngman, Jr., was the one who

hired him.  He stated that on July 22, 2010, the following occurred:

July 22nd, I was pulling an ‘06 Chevy 3/4 ton pickup for Jimmy that he owned
personally.  And I was pulling the rear of the truck, and [the] whole truck
slipped.  The chain come loose, knocked me off the frame machine.  I landed
on a piece of metal across my back.  And at that time, I jumped and raised
my shirt up.  Bill Samples saw the complete deal.  There was a bruise all the
way across my back, and I showed that to Jimmy.  I reported that–that–soon
as he got in, I showed it to Jimmy.  All right, it went on from that point to July
the–or July the 26th, I took off work and had a doctor’s appointment.  July
27th, they did injections in my right–left shoulder.  And at that time, I didn’t
know I was hurt, okay?  The other things hasn’t [sic] shown.

He returned to work on July 28, 2010, and took his off-work slips to Mr. Youngman, Jr.

Claimant informed him that the slips were due to his fall off the frame machine, and he was

paid for the time that he was off.  He saw Dr. Johnson, his family physician, for his neck
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and shoulder, and underwent injections.  Johnson referred him to Dr. Lance Kemper, an

orthopedic surgeon.  He also underwent an MRI and 22 therapy sessions.  Because he

was still having a lot of pain in his shoulders that was radiating down the back of his arms,

he was ultimately referred to Dr. Reza Shahim.  He is still under Shahim’s care, awaiting

surgery.

Claimant testified that after initially being off due to the frame machine incident, he

continued to work until August 13, 2010, when the following happened:

August the 13th I was lifting a Dodge–an ‘08 Dodge, blue, ‘08 Dodge Ram,
and I went to put a door upon a door stand and dislocated my wrist, tore the
bicep off my right arm and shoulder, and dislocated my shoulder.

According to Claimant, this occurred about 3:00 to 3:45, and co-workers Sample, Daniel

Youngman and Timmy Beal were in the building.  He testified that when Youngman, Jr.,

walked in around 4:00 that day, Claimant told him what happened and showed him the

injury and Youngman replied, “That’s not good.”  He responded that he needed to see a

doctor.  According to Claimant, he showed the injury to Youngman, Sr., who replied, “That

had to hurt.”  Claimant left work at 5:00 and saw a physician the next morning.  He stated

that he called Youngman, Jr., and told him that he had to have emergency surgery.  Dr.

Kyle Blickenstaff operated to repair his torn bicep.

Claimant’s testimony was that Mr. Youngman, Sr., was aware of both injuries–and

that they occurred at the shop.  Youngman, Sr., told him, “Randy, I just want you to get well

and come back to work.”  When Claimant asked for help with his medical bills,

Youngman’s wrote him a check for $1,260.00.  Some of this money was for the period he

was off work.  However, stated that they could not help him, and that he would not be paid



Phillips - Claim No. G100416 10

if he did not work.  At one point, Claimant stated that he has been kept off work since July

27, 2010 because his surgery is still pending.  However, at other points in his testimony,

he testified that he returned to work after the fall and worked until the door incident; and

he also worked from November 19-24, 2010.

With respect to his fruit stand, Claimant denied being injured while building

it–someone else constructed it.  He stated that while he has been injured, his wife has

been running the stand.

Under questioning from Respondents, Claimant testified that his counsel is aware

of everywhere he has undergone treatment, and that he signed an authorization so that

his medical records could be obtained.  The off-work slips in his exhibit were issued in

connection with his alleged injuries.  But he admitted that none of Dr. Johnson’s treatment

of his shoulder is in the exhibit, although a slip signed by Johnson is.  By the same token,

the exhibit contains off-work slips signed by Dr. Kemper, but none of his treatment records

are included.  With respect to his visit to Dr. Scott Bowen on November 30, 2010, he

admitted that the notes for that visit do not mention any incident involving the frame

machine.  Regardless, he was insistent that he told Bowen about the incident, and that he

had pain in his neck, shoulders, and radiating down both arms.  With respect to his

shoulder problems, the following exchange took place:

Q. Now, in the left shoulder, you’re not claiming anything wrong with
your left shoulder as a result of this.  You told us earlier that you were
doing all your work on the right side when you hurt your elbow.

A. When I hurt this left shoulder, I moved all the weight to this right side.

Q. Okay.
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A. And continued to work, because they were calling me in and saying
they needed me to work.

Claimant testified that after he fell off the frame machine, he worked one more hour.

He worked the next day as well.  But on July 26, 2010, he took off work and went to the

doctor the following day because he could no longer move his shoulder.  The doctor

performed injections; but Claimant admitted that the records of these are not in evidence.

When he fell, Sample asked him if he was okay; and Claimant replied that he did not know.

He had bruising across his shoulders and upper back, and showed it to Sample.

With respect to the fruit stand, Claimant stated that he did not build it, but instead

hired someone to do so.  The stand was self-serve; neither he nor his wife, who is

employed as a nurse, man it.  He testified that the fruit business lost money after his injury

because he was unable to replenish the stand.

Claimant’s testimony was that after each injury, he requested a Form AR-N, but Mr.

Youngman, Jr., told him that the business did not provide them.  Youngman’s, however,

did have Form AR-P posted on the break room refrigerator.

Documents-Medical

Claimant’s Exhibit 1.  Claimant’s medical records reflect the following:

Claimant was issued off-work slips on July 27, 2010, August 3, 2010, and October

18, 2010 by Searcy Medical Center.  However, none of the slips list the reason he was

taken off work.  His October slip reads:  “No lifting [with] RUE.  No lifting [greater than] 10

LBS [with] LUE.  May perform desk type work.”
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The first record of his treatment in evidence is his November 30, 2010 visit to Dr.

Bowen.  The section of the report entitled “History of Present Illness” reads:

Ken is a 47 year old right hand dominant gentleman under the care of Dr.
Johnson in Searcy.  He has been a patient of Dr. Blickenstaff.  Patient
indicates that in August of this year while at work he was moving a 350 lb.
door, essentially pulling it over onto a table.  Subsequently, he had the
sensation of his shoulder, elbow and wrist popping out of place and
sustained an acute biceps rupture distally.  He was evaluated immediately
within a 48 hour period by Dr. Blickenstaff and underwent an open repair of
his distal biceps.  He indicates that he has gone through three months of
physical therapy and has continued to have fairly significant discomfort
across the elbow and a painful popping in the right shoulder.  Patient
indicates that the right shoulder has not been evaluated.  MRI has been
obtained of the left shoulder as this has also bothered him in the past and
showed a small partial subscapularis tear but otherwise an intact rotator cuff.
Patient’s primary complaint today is a painful popping and clicking in the
right AC joint.  He has been released back to work but cannot do auto body
work because of the significant lifting required.  He indicates that he has now
had contact with a lawyer.  At the current time, he gets pain medication
through Dr. Johnson’s office.  He has had Cortisone injections in the past to
both shoulders but these were quite uncomfortable and he actually had to
go to the hospital after having these.

The section of the report with the heading “PAST MEDICAL/SURGICAL HISTORY” reads: “S/P

bilateral shoulder arthroscopies[.]”  Claimant related that he had previous bilateral

shoulder arthroscopies, and Claimant complained of  numbness in both hands.  Bowen

noted:

He has a significant prominence of the right AC joint that is more significant
than the left.  His biceps appears to be intact distally.  Palpable [fibrous]
band is evident across the shoulder joint.  There are well healed incisions
consistent with his distal biceps repair evident on the right elbow.

A “palpable and audible click” was noted to be in the right AC joint.  X-rays showed “a

significant bony prominence” in the right AC joint, along with a type 2 acromion.  Dr. Bowen

recommended a right shoulder MRI, along with an arthroscopic decompression and distal
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clavicle resection if the MRI is negative and surgical fixation if a rotator cuff is found.  In

his medical history, Claimant at one point in his history stated that he had a work-related

injury on July 27, 2010; at another point, he also listed in injury date of August 3, 2010.

Claimant underwent an MRI of his right shoulder on December 9, 2010.  The MRI

showed no obvious rotator cuff tear, but reflected moderate AC joint arthrosis with the

presence of fluid in the joint, plus marrow edema involving the distal clavicle and acromion.

On December 30, 2010, Claimant underwent a cervical MRI due to “[n]eck pain.”

In addition to reversal of the normal cervical lordosis, the test showed the following:

1. MULTILEVEL DEGENERATIVE DISC DISEASE FROM C3/C4-C6/C7
WITH MODERATE CANAL NARROWING AT C3-C4 RELATED TO
A CENTRAL DISC PROTRUSION WITH MODERATE RIGHT
NEURAL FORAMEN NARROWING FROM RIGHT-SIDED
UNCOVERTEBRAL OSTEOPHYTE.

2. DISC BULGE WITH LEFT POSTERIOR DISC OSTEOPHYTE
COMPLEX AT C4/C5 CAUSING SEVERE LEFT NEURAL FORAMEN
NARROWING.

3. CENTRAL DISC BULGE WITH LEFT-SIDED UNCOVERTEBRAL
OSTEOPHYTE AT C6/C7 CAUSING SEVERE LEFT NEURAL
FORAMEN NARROWING.\

(Emphasis in original)

On December 23, 2010, Dr. Bowen wrote that Claimant was presenting with pain

across both shoulders, his upper back and numbness and tingling in both hands.  He also

described pain going into the base of his neck.  Examination showed an audible click over

the right AC joint and a defect in the right distal biceps.  Bowen noted that Claimant “had

some moderate AC joint arthrosis.”  The doctor did not recommend shoulder surgery
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because Claimant “would probably struggle” with rehabilitation, but suggested he see a

neurosurgeon for his neck and undergo chronic pain management.

When Claimant went to Dr. Reza Shahim on January 4, 2011, he complained of,

inter alia, neck and back pain, bilateral shoulder and arm pain, and right arm weakness.

He related that he had undergone left shoulder injections on two occasions within the past

six months, but as he admitted in his testimony, his records do not reflect this.  He also

indicated that he had undergone MRIs on his cervical spine and right shoulder.  Claimant

reported that he had last worked on August 27, 2010, when he tore his right bicep in a

work-related incident.

Dr. Shahim saw Claimant on January 5, 2011.  He read the cervical MRI to show

“multilevel cervical spondylosis and a central disc herniation at C3-4, osteophytes at C4-5

with foraminal stenosis[, with] spondylosis also at C5-6 and C6-7.”  Shahim recommended

that Claimant undergo cervical epidural steroid injections, with a cervical myelogram if the

injections do not work.  Dr. Kenneth Rosenzweig performed the first injection on January

5, 2011.  His pre and post-operative diagnoses were spondylosis, spinal stenosis and

radiculitis.  Dr. Shahim saw Claimant again on January 27, 2011 (inadvertently referring

to him as being 79 years old), and stated that the MRI “shows a central disc herniation at

C3-4 with some widening of the intraspinous space posteriorly at C3-4, which may reflect

a ligamentous injury.”  The doctor offered Claimant surgery, but he opted for conservative

treatment instead.  For that reason, Dr. Shahim referred him for therapy and additional

injections, but noted that an anterior fusion at C3-4 may be considered if his symptoms

continue.  That same day, Claimant told the physical therapist that he “was not happy” with
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therapy and was unsure if he would undergo it again.  On February 3, 2011, he underwent

the second cervical epidural steroid injection and reported that he had experienced some

improvement with the first one.  Claimant returned to Dr. Shahim on February 24, 2011 and

reported that he had temporary relief with the injections, but was having posterior neck and

intrascapular pain with suboccipital headaches.  He stated that the left shoulder pain was

worse than the right.  A plan was formulated to obtain a “preoperative” cervical MRI in

preparation for a fusion at C3-4.

Documents-Nonmedical

Respondents’ Exhibit 1.  This printout reflects payments from Youngman’s to

Claimant totaling $20,419.39 from December 31, 2009 to November 24, 2010.

ADJUDICATION

A. Compensability

Claimant has argued that on July 22, 2010, he sustained compensable injuries to

his shoulder, neck and back (which was included in the contentions but not the issues)

when he fell off a frame machine at Respondent Youngman’s.  He has also asserted that

he suffered compensable injuries to his neck, back (again, with the back only being set out

in the contentions) and right bicep and shoulder on August 13, 2010 when he was lifting

a truck door at work.  Respondents have denied that he suffered a work-related injury.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Supp. 2011), which I find applies to

the analysis of Claimant’s alleged injuries, defines “compensable injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
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only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Supp. 2011).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, ___ S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.
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Back.  At the outset, I note that the medical records before me are devoid of

objective findings of a back injury.  I realize that Claimant testified that following his July

22, 2010 fall, he had a bruise stretching across his back.  But this is not reflected in the

records in evidence.  Thus, he cannot establish a compensable injury here.

Right Upper Extremity.  Claimant testified that as a result of the alleged incident

involving the lifting of the truck door on August 13, 2010, he sustained a tear of his right

bicep.  Again, however, no objective findings of this injury are in evidence.  Dr. Bowen on

November 30, 2010–over three and one-half months after the alleged incident–wrote that

he observed “well healed incisions consistent with [Claimant’s] distal biceps repair evident

on the right elbow.”  In turn, Claimant testified that Dr. Blickenstaff performed surgery on

his arm to repair the tear.  Records of this procedure, assuming they exist, were not

offered at the hearing.  Dr. Bowen’s observation is an objective finding only of incisions to

the right upper extremity and not of the alleged injury itself.

In passing Act 796 of 1993, the General Assembly made it plain that the provisions

of the Arkansas Workers’ Compensation Act are to be strictly construed by the

Commission and the courts.  See Ark. Code Ann. § 11-9-704(c)(3) (Repl. 2002); Duke v.

Regis Hairstylists, 55 Ark. App. 327, 935 S.W.2d 600 (1996).  “Strict construction means

narrow construction and requires that nothing be taken as intended that is not clearly

expressed.”  Hapney v. Rheem Mfg. Co., 341 Ark. 548, 26 S.W.3d 771 (2000).

Because of the lack of objective findings of an injury to the right upper extremity, this

portion of the claim must likewise fail at the outset.
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Left Shoulder.  As set out above, Dr. Bowen’s November 30, 2010 report contains

the following reference in the narrative captioned “HISTORY OF PRESENT ILLNESS”:  “MRI

has been obtained of the left shoulder as this has also bothered him in the past and

showed a small partial subscapularis tear but otherwise an intact rotator cuff.”  The context

of the entire narrative, quoted in its entirety above during the discussion of the medical

evidence, makes clear that it was all a part of the history taken from Claimant.  There is

no indication that Dr. Bowen read the MRI itself or even a radiology report of such.  He

made no reference to it elsewhere in his report–particularly when addressing the findings

of his own examination and the x-rays of the bilateral shoulders (which were negative with

respect to this shoulder).  Consequently, this statement does not constitute “medical

evidence supported by objective findings under § 11-9-102(4)(D).

Even if this were not the case, I cannot find that Claimant established a

compensable left shoulder injury.  At the hearing, he testified that as a result of the alleged

fall from the frame machine on July 22, 2010, he underwent injections in this shoulder.

The records of such injections, if they exist, were not offered into evidence.  In fact, his

records contain no reference whatsoever to any fall on this date.  Again, Bowen merely

stated that Claimant’s left shoulder “has . . . bothered him in the past.”  There is no

mention of when his shoulder began bothering him, or when this MRI took place.  I do note

that Bowen’s report states that Claimant has previously undergone “bilateral shoulder

arthroscopies.”  Neither the medical or testimonial evidence indicates that this surgery

occurred as a result of the alleged work-related incidents.  I also note that while Claimant

testified that Mr. Youngman, Jr., was aware of his alleged shoulder injury; but Youngman
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testified that when he asked Claimant if he was okay after he had been informed of the fall,

Claimant responded that he was alright, and that he continued working and never

mentioned being in pain.  In light of the foregoing, only though engaging in speculation and

conjecture could I find that Claimant suffered a compensable left shoulder injury.  But

speculation and conjecture cannot serve as a substitute for proof.  Dena Construction Co.

v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  Hence, he has not met his burden

of establishing this injury.

Right Shoulder.  Claimant’s testimony was that he injured his right shoulder while

lifting the door on August 13, 2010.  Dr. Bowen noted that he had a “palpable and audible

click” in the right AC joint, that x-rays showed “a significant bony prominence” in the joint,

along with a type 2 acromion, and that he had a fibrous band in the shoulder.  Certainly,

none of these are under Claimant’s voluntary control.  And edema can likewise constitute

an objective finding.  See Harvey v. SR of Ark., 2004 AWCC 107, Claim No. E908494 (Full

Commission Opinion filed June 17, 2004).  But nothing in evidence indicates that these

are acute as opposed to degenerative findings.  Again, his medical history reflects that he

previously underwent an arthroscopic procedure on this shoulder.

I am aware that under the Arkansas Workers’ Compensation Act, the employer

takes the employee as the employer finds him, and employment circumstances that

aggravate pre-existing conditions are compensable.  Nashville Livestock Comm. v. Cox,

302 Ark. 69, 787 S.W.2d 64 (1990).  A pre-existing infirmity does not disqualify a claim if

the employment aggravated, accelerated, or combined with the infirmity to produce the

disability for which compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark. App.
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30, 917 S.W.2d 550 (1996).  “An aggravation, being an new injury with an independent

cause, must meet the requirements for a compensable injury.”  Crudup v. Regal Ware, Inc.,

341 Ark. 804, 20 S.W.3d 900 (2000);  Ford v. Chemipulp Process, Inc., 63 Ark. App. 260,

977 S.W.2d 5 (1998).  This includes the prerequisite that the alleged injury be shown by

medical evidence supported by objective findings.  See Heritage Baptist Temple v.

Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).

But Bowen’s findings, coming nearly four months after the alleged incident, can only

be causally related via speculation and conjecture.  I thus cannot find Claimant’s right

shoulder condition to be compensable.

Neck.  As for his neck, Claimant has asserted that it was injured in the alleged frame

machine incident on July 22, 2010.  Again, however, his medical records are silent

concerning whether such an incident even occurred.  His contentions read that he also

hurt his neck in the alleged August 13, 2010 incident involving the truck door; but in his

testimony, he did not describe suffering such an injury on that date.  He also testified that

when he went to Dr. Johnson, his family physician, he sought treatment for his neck.  But

these records, to the extent they exist, were not offered into evidence.  Claimant related

at the hearing that he told Dr. Bowen about having neck problems.  The first record of this

is his second visit to Bowen, on December 23, 2010, when he told Bowen of having pain

that was going into the base of his neck.  Nowhere do the records reflect that he described

injuring it while lifting a door.  He underwent a cervical MRI on December 30, 2010–over

three and one-half months after the alleged incident–that Dr. Shahim read to reflect, inter

alia, a herniation at C3-4.  Unquestionably, this is an objective finding, see Stephenson
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v. Tyson Foods, 70 Ark. App. 265, 19 S.W.3d 36 (2000), as was the finding of reversal of

the cervical lordotic curvature, see King v. Peopleworks, 97 Ark. App. 105, 244 S.W.3d

729 (2006), cited in Kummer v. Midland School Dist., 2011 AWCC 109, Claim No.

F903387 (Full Commission Opinion filed September 12, 2011).  But in light of the evidence

recounted above, I cannot causally relate his neck findings to the alleged door incident.

See Ford, supra.  Claimant has not met his burden of proof here.

In sum, Claimant has failed to prove he sustained a compensable injury to either

his shoulders, neck, back or right upper extremity.

B. Balance of Issues

The remaining issues are bar are whether Claimant was an employee of

Youngman’s, whether he is entitled to reasonable and necessary treatment, temporary

total disability benefits and a controverted attorney’s fee, and the valuation of his average

weekly wage at Youngman’s.  However, in light of the above finding on compensability,

these issues are moot and will not be addressed.

CONCLUSION

Based upon the findings of fact and conclusions of law set forth above, this claim

must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


