
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F902124

JERRY PAULEY CLAIMANT

TYSON POULTRY, INC., SELF INSURED RESPONDENT
                                 

OPINION FILED JANUARY 10, 2011 

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort
Smith, Sebastian County, Arkansas.

Claimant pro se.

Respondent represented by DIANE GRAHAM, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on October 25,

2010 in Fort Smith, Arkansas.

A pre-hearing order was entered in this case on August 10,

2010.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On all relevant dates,  the relationship of employee-self

insured employer existed between the parties.

2. The appropriate weekly compensation benefits are $333.00

for total disability and $250.00 for permanent partial

disability.

3. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:
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1. Whether the claimant sustained a compensable injury to

his back and neck from cumulative trauma over time.

2. The claimant’s entitlement to medical services and

temporary total disability benefits from March 12, 2009

through a date yet to be determined.

In regard to these issues, the claimant contends that he

sustained compensable injuries to his neck and back as a result of

his day-to-day employment activities for the respondent, which have

and continue to require medical services and result in temporary

total disability.  

In regard to these issues, respondent contends:

“Respondent denies claimant sustained a
compensable injury. Claimant had a prior
cervical surgery, had prior degenerative disc
disease and degenerative changes. There is no
objective evidence of any injury occurring at
Tyson. The objective findings on x-ray were
patent prior to claimant’s employment with
Tyson.

Respondent terminated claimant in accordance
with its attendance policy after he accrued 15
points.”

 DISCUSSION

The central issue in this case is whether the claimant

sustained “compensable” injuries to his neck and back. There is no

allegation that these injuries were the result of any specific

incident or accident. Rather, the claimant contends that these

injuries are the result of cumulative trauma, over time, from his

day-to-day employment activities for the respondent. The burden

rests upon the claimant to prove all of the necessary elements for

his neck and back difficulties to constitute “compensable
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injuries”, as that term is defined by the Arkansas Workers’

Compensation Act.

The first of these required elements are found in Ark. Code

Ann. §11-9-102(4)(D).  This subsection mandates that the claimant

prove by medical evidence, the actual existence of the physical

injury or damage, which he alleges to be compensable. Further, the

claimant must prove that the actual existence of this physical

injury or damage is supported by “objective findings”, as that term

is defined by Ark. Code Ann. §11-9-102(16)(A)(i).

The medical evidence clearly “establishes” the actual

existence of physical injury or damage to the claimant’s cervical

spine. The actual existence of this physical injury or damage is

further “supported by objective findings”, in the form of wide

spread changes or defects that involve both the vertebra and

intervertebral discs throughout the claimant’s cervical spine.

These abnormalities have been observed in various plain x-rays

studies and a cervical MRI.

However, the claimant’s low back or lumbar spine is a

different matter. Some of the various medical reports and records,

which have been introduced into evidence, do mention subjective

complaints involving the claimant’s lumbar spine. There is also

mention of various subjective complaints involving the claimant’s

lower extremities, which could  possibly be radicular in nature.

While these medical reports and records might be arguably

sufficient to “establish” by medical evidence the actual existence

of some type of physical injury or damage to the claimant’s low
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back or lumbar spine, there is absolutely no evidence presented of

any “objective findings” to support the existence of this physical

injury or damage. Although the medical records indicate that x-rays

or other studies should be performed on the claimant’s low back or

lumbar spine, no results from any such studies have been

introduced.  The reports of the various clinical examinations

contained in the record also failed to note the observation of any

“objective findings”, such as muscle spasms, rigidity, abnormal

lordosis or curvature, instability, etc. to support the existence

of any physical injury or damage to the claimant’s low back or

lumbar spine. Thus, it would appear that the existence of any

physical injury or damage to the claimant’s low back or lumbar

spine would be based solely upon the claimant’s subjective

complaints that involve this portion of his body.  This is not

sufficient to satisfy the statutory requirements of Ark. Code Ann.

§11-9-102(4)(D).

Therefore, I find that, in regard to his cervical

difficulties, the claimant has satisfied the initial statutory

requirements for a “compensable injury” that are found in Ark. Code

Ann. §11–9-102(4)(D).  However, in regard to his low back or lumbar

difficulties, the claimant has failed to satisfy the initial

statutory requirements for a “compensable injury” that are

contained in this subsection. This would in and of itself prevent

a finding of any “compensable injury” to the claimant’s low back or

lumbar spine.
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Next, the claimant must prove that any physical injury or

damage to his neck or back satisfies the definitional requirements

of Ark. Code Ann. §11-9-102(4)(A)(ii)(b). This subsection requires

that the physical injury or damage arise out of and occur in the

course of the employment, cause internal or external physical harm

to the claimant’s body, be to his neck or back, and is not caused

by a specific incident or is identifiable by time and place of

occurrence. Further, Ark. Code Ann. §11-9-102(4)(E) requires that

such work-related injury must be the “major cause” (i.e. more than

50 percent of the cause) of any disability or need for treatment.

In order for the claimant to prove that his neck or back

difficulties arose out of and occurred in the course of the

employment with the respondent,  the claimant must prove by the

greater weight of the evidence presented the presence of a causal

relationship between his neck or back difficulties and his

employment activities for this respondent.  However, the claimant

need not prove the presence of this causal relationship to an

absolute certainty.  Rather, he need only show that such a causal

relationship is likely or probable.

The only direct evidence that the claimant has offered to

prove the existence of this required causal relationship between

any physical injury or damage to his neck or back and his

employment activities for this respondent is his own testimony.

Although the testimony of a party is never considered

uncontradicted, it can not be arbitrarily disregarded.  If such
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testimony is credible, it may be sufficient in and of itself, to

prove any fact that it is legally competent to address.

The claimant testified that he began noticing more pain than

usual in his neck and back approximately 6 months after he started

his employment with the respondent, as a sanitation worker.  He

stated that he noticed these increased symptoms shortly after he

was assigned to clean approximately 18 heavy tanks. He described

his required activities in cleaning these tanks as having to turn

the tanks over on their side, clean the tank, and then stand the

tank back in place where it could be moved with a fork lift. It was

his testimony that his neck and back difficulties progressively

worsened, thereafter. He indicated that for a period of time he

would go in and see the plant nurse for these complaints. The

claimant testified that, in February of 2009, he went to the Human

Resource Department of the respondent and asked for a few days off,

because he needed some time for his neck and back to get better. At

that time, he was instructed to file a workers’ compensation claim.

On approximately March 2, 2009, he filled out an Employee’s First

Report of Injury.  It was his testimony that following the

completion of this report, he was assigned to different job.

However, he indicated that this job was more difficult for him,

because it required him to stand with his back bent forward.   He

stated that when he advised the respondent of this fact, he was

moved back to his previous job. The claimant also testified that he

was taken by the respondent to Dr. Sidani for the evaluation and

treatment of his difficulties. Finally, the claimant indicated that
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he was terminated by the respondent for an absenteeism or “pointing

out”, but that his absences were due to his neck and back

complaints.  He stated that, prior to the increase in these

difficulties, he  had had a good work or attendance record with the

respondent.

Although it is not absolutely necessary, in every case, to

prove the required causal relationship by expert medical evidence,

such evidence on causation is clearly relevant.  In the present

case, the only expert medical evidence offered, on the cause of the

claimant’s neck or cervical complaints is found in the March 12,

2009 report of Dr. Sidani of the Ozark Orthopaedic Clinic.  In this

report, Dr. Sidani stated:

“ASSESSMENT AND PLAN: DDD cervical spine.
2)DJD cervical spine. This patient has no
radicular symptoms at this time. There’s no
evidence of a disc herniation or nerve root
impingement. He has severe arthritis in his
cervical spine and his complaints match this
today. I do not feel this is a work comp
injury due to the fact he did not sustain a
new injury and has had problems with his
cervical spine since 1994 and has only been
employed with Tyson Foods for the last year...

The job he does at Tyson Foods does not
require much strain on the cervical spine, and
we’ll get him back to regular duty.”

As noted by Dr. Sidani, the medical record shows that the

claimant has a longstanding history of difficulties with his neck

or cervical spine. X-rays as early as June 23, 1995, reveal the

presence of extensive and wide spread arthritic change of the

facets of the cervical vertebra. On July 27, 1995, the claimant

underwent an anterior discectomy at C5-6 for the repair of a
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herniated intervertebral disc and the removal of various

osteophytes or arthritic bone spurs. 

The records of the Veteran’s Administration Clinic show that,

on September 25, 2007, the claimant was seen for cervical pain and

possible radicular difficulties into his left upper extremity.

Again, “prominent” osteophytic changes or arthritic bone spurs were

noted on x-rays at the C3-4 and C5-6 levels. This would have been

approximately one month before the claimant began his employment

with the respondent.

On October 29, 2008, the claimant was again seen and evaluated

at the Veteran’s Administration facility. At that time, complaints

of chronic pain in his neck, shoulders, and lower back were

recorded. A history was noted that his chronic neck pain had gotten

worse over the preceding several weeks. However, this increase in

difficulties was not attributed to any particular activity or event

employment-related or otherwise. X-rays of the claimant’s cervical

spine, taken at that time, were again interpreted as showing

hypertrophic degenerative changes of the articular processes and

facets of the vertebra throughout the claimant’s cervical spine.

Significant disc degeneration of the C3-4 and C5-6 discs was

observed, together with osteophytes or arthritic bone spurs

bridging spaces between the C5-C6 vertebra and C6-C7 vertebra. The

osteophyte formation or arthritic spurring is a progressive

degenerative condition that would take substantial time to form.

The C5-C6 and C6-C7 osteophyte formations would appear similar to

those observed on the June 23, 2005 and September 25, 2007 x-rays.
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There is no report of any x-rays or other tests on the claimant’s

lower back.

The medical evidence shows that, on September 17, 2009, a

cervical MRI was performed on the claimant at the Veteran’s

Administration facility. This test was interpreted as showing

anterior osteophytes or arthritic bone spurs throughout the

claimant’s entire cervical spine with actual bridging of the

vertebra by these osteophytes at the C5-6 level. Further, this

study was interpreted as revealing the presence of degenerative end

plate changes of the C3, C4, C5, and C6 vertebra. Again, these

various defects appear to involve essentially the same areas where

defects had been noted on previous x-ray studies.

The various subsequent Veteran’s Administration reports

indicated that the claimant has continued to experience

difficulties with multiple portions of his anatomy, including his

neck or cervical spine, shoulders, lower back or lumbar spine,

hips, and knees. All of these difficulties have been diagnosed by

the Veteran’s Administration physicians as degenerative joint

disease.  It would further appear that the only treatment that has

been recommended has been in the form of chronic pain management

for these wide spread progressive difficulties.

After consideration of all the evidence presented, I find that

the opinion expressed by Dr. Sidani is supported by the greater

weight of the evidence and is controlling on the issue of

causation. I find that the claimant has failed to prove by the

greater weight of the credible evidence that any difficulties with
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his neck or cervical spine and his back are causally related to his

employment activities with the respondent. Rather, I find that the

greater weight of the evidence shows that the claimant’s

difficulties with these portions of his body are simply the result

of the natural progression of his wide spread degenerative joint

disease and are merely a continuation of the difficulties that he

has experienced since the 1990's.

Thus, the claimant has failed to prove the occurrence of a

physical injury to his neck or back that arose out of and occurred

in the course of his employment with this respondent. The

claimant’s failure to prove this necessary definitional requirement

of Ark. Code Ann. §11-9-102(4)(A)((ii)(b) prevents his neck or back

difficulties from constituting a “compensable injury”, as that term

is defined in this subdivision.

In summary, the claimant has failed to prove that he sustained

a “compensable injury” to his low back or lumbar spine, as he has

failed to prove the actual existence of any physical injury or

damage by medical evidence, which is supported by “objective

findings”, as required by Ark. Code Ann. §11-9-102(4)(D). The

claimant has further failed to prove by the greater weight of the

credible evidence that he sustained a “compensable injury” to his

neck or back, during this employment with the respondent, as he has

failed to show by the greater weight of the credible evidence the

existence of a causal relationship between any physical injury to

his neck or back in his employment with this respondent, as

required by Ark. Code Ann. §11-9-102(4)(A)(ii)(b).
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission

has jurisdiction of this claim.

2. On all relevant dates, the relationship of

employee-self insured employer existed between

the parties.

3.  On all relevant dates, the claimant earned

wages sufficient to entitle him to weekly

compensation benefits of $333.00 for total

disability and $250.00 for permanent partial

disability, should such benefits have been

appropriate.  

4. The claimant has failed to prove by the

greater weight of the credible evidence that

he sustained compensable injuries to either

his neck or back, during his employment with

this respondent. Specifically, the claimant

has failed to prove by medical evidence, which

is supported by objective findings, the actual

existence of a physical injury or damage to

his back or lumbar spine, which would be

supported by “objective findings”, as required

by Ark. Code Ann. §11-9-102(4)(D).  The

claimant has also failed to prove by the

greater weight of the credible evidence the

likely or probable existence of any causal
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relationship between any physical injury or

damage to his neck or back in his employment

with this respondent, as required by Ark. Code

Ann. §11-9-102(4)(A)(ii)(b).

5. The respondent has denied the occurrence of

compensable injuries to the claimant’s neck or

back and have controverted this claim in its

entirety.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                             
                           MICHAEL L. ELLIG
                           ADMINISTRATIVE LAW JUDGE
                                         


