
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F807238

SUSAN PRYOR, EMPLOYEE CLAIMANT

UNIVERSITY OF ARKANSAS FOR
MEDICAL SCIENCES (UAMS), EMPLOYER RESPONDENT NO. 1

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED AUGUST 16, 2011

Hearing before Administrative Law Judge Elizabeth W. Hogan on May 19, 2011, in
Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Gary Davis, Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by Mr. Richard S. Smith, Attorney at Law, Little
Rock, Arkansas.

Respondent No. 2 represented by Ms. Christy L. King, Attorney at Law, Little Rock,
Arkansas, was excused from attendance at the hearing.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of permanent total disability benefits or permanent partial disability benefits and

attorney’s fees.

At issue is whether or not the claimant has sustained a loss of earning

capacity pursuant to Ark. Code Ann. §11-9-102(4)(F)(ii)(a), §11-9-505, §11-9-519

and §11-9-522.  Also at issue is Death and Permanent Total Disability Trust Fund

(Trust Fund) liability according to Ark. Code Ann. §11-9-519.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.
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STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on July

11, 2008, at which time the claimant sustained a compensable back injury at a

compensation rate of $522.00/$392.00.  Medical expenses and temporary total

disability benefits (until the end of the healing period on April 21, 2010) and a 13%

rating to the body as a whole have been accepted.  The claimant receives Social

Security disability benefits effective January, 2009.  This claim has been the subject

of a previous hearing with an opinion issued May 25, 2010. 

The claimant contends she is permanently and totally disabled based on her

age of 59 (D.O.B. January 6, 1952), education, with a Master’s degree in Human

Resource Development and a certificate in anesthesia, and work experience as a

nurse since 1984 and nurse anesthetist with the respondent employer since 1997.

Her health history includes a prior back surgery (L4-5, L5-S1) by Dr. Zachary

Mason in 1987 or 1988.  On July 11, 2008, the claimant was injured (neck, back,

left hip) when she slipped and fell.  Ultimately surgery was performed on September

17, 2009 (two level fusion and decompression at L4-5, L5-S1) by Dr. Bruffett.  In his

deposition of January 13, 2010, Dr. Bruffett explained he treated the claimant for

a sacral fracture and annular tears superimposed on her pre-existing conditions of

degeneration and scarring from the prior surgery.  Alternatively, the claimant seeks

wage loss in excess of the impairment rating.  She is unable to do the jobs identified

by the rehabilitation specialist due to her narcotic medications.  None of the jobs

offer wages commensurate with her pre-injury earnings.

Respondents No. 1 contend all appropriate benefits have been paid.  The

claimant is not entitled to wage loss as the rehabilitation specialist has identified

jobs within her work restrictions.

Respondent No. 2, Trust Fund, defers to the outcome of litigation.
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The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.  Incorporated by reference from the previous hearing is the

transcript from February 24, 2010, and Dr. Bruffett’s deposition of January 13, 2010.

The claimant was the only witness to testify at the hearing.  She became

emotional during her testimony.  Her husband’s testimony was the subject of a

stipulation (Tr. p. 44).

The claimant was employed as a Certified Registered Nurse

Anesthetist (CRNA) earning $132,500.00 per year when she fell on July 11, 2008,

and injured her back.  On September 17, 2009, Dr. Bruffett performed a two level

decompression and fusion surgery at L4-5, L5-S1.  The claimant has not returned

to work since her injury and UAMS terminated her employment after her Family

Medical Leave expired, (Tr. p. 12, 26).

The claimant completed a reliable Functional Capacity Evaluation (FCE) on

January 31, 2011, placing her in the light (less than 20 lbs.) work category (Tr. p.

19, 24).  She remains symptomatic with back and right leg pain, (Tr. p. 13-15, 30-

32).  The claimant takes muscle relaxers, an anti-depressant and pain medication

which leave her drowsy, light-headed and dizzy, causing short-term memory loss

and impaired judgment, (Tr. p. 15-22, 35-37).  The claimant does not think she

could function on the job, eight hours a day, constantly standing and walking, lifting

patients and pushing beds, (Tr. p. 10-12, 21-24).

The vocational rehabilitation specialist, Heather Taylor, opined the claimant

could return to work as a registered nurse (RN) which falls in the medium category

of work.  The claimant stated the RN job would require even more physical labor

than her job as a CRNA and would pay less than $50,000.00 per year, (Tr. p. 24-

26).  Although the claimant does have a degree in Human Resource Development,
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she has never worked in this field.  The degree was merely a requirement to

become an anesthesia nurse, (Tr. p. 27-30, 33-35).  Attorney Smith also questioned

the claimant about an administrative nursing position, but the claimant had not

considered that option because she cannot function for eight hours a day (Tr. p.

38-43).

DOCUMENTARY EVIDENCE

The claimant met with vocational rehabilitation specialist, Heather Taylor, on

March 11, 2011.  The report summarizes the claimant’s medical treatment,

education, and work history.  Ms. Taylor felt the claimant has transferrable skills

because of her extensive education and work experience.

According to the Dictionary of Occupational Titles and Department of Labor

Guidelines, a CRNA is classified in the light work category.  Other options she

might consider are working as an RN in a doctor’s office, case manager, nurse

administrator, telephonic case manager, nurse bill reviewer, occupational health

nurse, medical or pharmacy sales or personnel manager.  None of these positions

would pay wages commensurate with her pre-injury wages nor is there any

indication a position is available.

Ms. Taylor’s recommendations include non-narcotic medication to allow the

claimant to return to work as a CRNA or clearance from the doctor to work while

taking narcotics.  The claimant explained that she had tried over-the-counter

medications but they were not effective in dealing with pain.  She does not feel she

can safely take care of patients while taking narcotics.  Ms. Taylor further advised

that if the claimant decided to pursue other jobs, she would provide counseling or

planning.  The claimant has not proposed any rehabilitation plan.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

The claimant is 59 years old with a two level lumbar disc fusion and 13%

impairment,  dependent on narcotic pain medication.  Although she has extensive

training, education, and experience, the jobs identified through rehabilitation are not

commensurate with her pre-injury salary nor have the respondents made her a bona

fide job offer.  I find the claimant is a motivated individual who worked hard to obtain

advanced degrees and returned to work after her first back surgery in the 1980s.

Unfortunately, this second injury and need for narcotic medication prevents her from

returning to the workforce.

Wage loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the

Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923

S.W.2d 886 (1996).  The Commission is charged with assessing wage loss on a

case by case basis.  Factors to be considered in assessing wage loss include the

claimant’s, age, education, work experience, medical evidence and other matters

which may reasonably be expected to affect the workers’ future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990);  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982); and Hope School District  v.

Charles Wilson, 2011 Ark. App. 219,       S.W.3d       (2011).  The award of wage-

loss is not a mathematical formula but a judicial determination based on the

Commission’s knowledge of industrial demands, limitations, and requirements,

Henson v. General Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).  Pain may
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be considered in assessing wage loss.  Second Injury Fund v. Exxon Tiger Mart,

Inc., 70 Ark. App. 101, 15 S.W.3d 345 (2000).

Because the claimant has an education and transferrable skills, I find she is

not permanently and totally disabled.  Because the respondents have not offered

her a job, I find she is entitled to wage loss, Hope School District v. Charles Wilson,

supra.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on July 11, 2008, at which time the claimant sustained
a compensable back injury at a compensation rate of
$522.00/$392.00.  Medical expenses and temporary total
disability benefits (until the end of the healing period on April
21, 2010) and a 13% rating to the body as a whole have been
accepted.  The claimant receives Social Security disability
benefits effective January, 2009.  This claim has been the
subject of a previous hearing with an opinion issued May 25,
2010.

2. The claimant has proven by a preponderance of the evidence
that she has suffered wage loss in the amount of 50% in
addition to the 13% impairment rating for a total of 63%.  The
compensable injury is the major cause of her disability.

3. This claim has been controverted and the claimant's counsel
is  entitled  to  the  maximum  attorney's  fees  to  be  paid  in
accordance  with  Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 099.10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

4. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.
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AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


