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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. E710322

JAMES PIZZIMENTI,
EMPLOYEE CLAIMANT

AAA MINI STORAGE, 
EMPLOYER                                    RESPONDENT NO. 1 
                                                         
EMPLOYERS INSURANCE OF WAUSAU,
INSURANCE CARRIER                           RESPONDENT NO. 1 
                                                             
SECOND INJURY FUND                          RESPONDENT NO. 2 
            
DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND                                  RESPONDENT NO. 3
 

OPINION FILED APRIL 25, 2011 

Hearing held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS,
in, Mountain Home, Baxter County, Arkansas.

The claimant, pro se, appeared at the hearing.  

Respondents no. 1 represented by Mr. Michael Ryburn,
Attorney at Law, Little Rock, Arkansas.  Mr. Ryburn did not
appear for the hearing. 

Respondent no. 2 was represented by Mr. David B. Simmons,
Attorney at Law, Little Rock, Arkansas.

Respondent no. 3 was represented by Ms. Christy King,
Attorney at Law, Little Rock, Arkansas.  Ms. King did not
appear at the hearing.  

                     STATEMENT OF THE CASE     

     A hearing was held on April 20, 2011, in this matter

relating to dismissal of the Second Injury Fund as a party-

respondent, or alternatively, to determine whether the
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above-referenced matter should be dismissed for failure to

prosecute pursuant to Dillard v. Benton County Sheriff’s

Office, 87 Ark. App. 379, 192 S.W. 3d 287 (2004).

     The record consists of the transcript of the April 20,

2011, hearing and the documents contained therein.  In

addition, Mr. Ryburn’s letter of December 8, 2009 and Mr.

Simmons’s letter of December 9, 2009, have been blue-backed

and made a part of the record.  These are incorporated into

the hearing transcript by reference.   

                        DISCUSSION

     The claimant sustained a low back injury while working

for the respondent-employer.  The respondent-employer

accepted and paid benefits on this claim, including an 8%

rating to the body as a whole.       

     Subsequently, the claimant asserted his entitlement to

wage-loss disability, and litigation was had in the matter

regarding the same.  

     The respondent-employer took the position at the

initial hearing that there was no wage-loss disability, and

the Administrative Law Judge issued an opinion denying wage-

loss disability benefits and the opinion was affirmed by the

Full Commission and the Court of Appeals. 

     It appears that the respondent-employer sent a Joinder

Notice to the Second Injury Fund on March 7, 2002, some
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three years after the initial hearing, which included the

aforementioned issue of wage-loss disability.  As a result,

in a letter dated March 31, 2006, the Second Injury Fund

wrote to the Commission, the following:

Enclosed you find a copy of a May 31, 2000 Court of
Appeals Opinion in the above claim.  As you can see,
one of the issues before the Court was whether claimant
“sustained permanent partial disability as a result of
his compensable injury in an amount exceeding the level
of his anatomical impairment of 8% to the body as a
whole.”  You will note the Second Injury Fund was not a
party to the claim at that point.

I submitted a Prehearing Questionnaire Response in May
2002 wherein I raised this issue, a copy of which I
have enclosed.  At this time, I am requesting my client
be dismissed with prejudice from this claim, as the
requirements of Rule 24 were not satisfied prior to the
initial hearing on claimant’s entitlement to wage loss
benefits.

By copy of this letter, I am notifying the other
parties of my motion.

     Since this time, the Second Injury Fund’s has remained

a party-respondent.  Therefore, on December 14, 2010, the

Second Injury Fund requested that the matter be set for a

hearing to dismiss the Fund, or alternatively, to dismiss

the entire claim for failure to prosecute.     

     In a letter of March 9, 2010, the Commission advised

(by way of certified mail) the claimant and the respondents

that the matter had been set for a hearing on the Second

Injury Fund’s Motions.  

     This hearing was scheduled for April 20, 2011, at 11:45
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a.m., at 720 S. Hickory, Mountain Home, City Hall, Council

Chamber, Mountain Home, Arkansas. 

     A hearing was in fact conducted on April 20, 2011, on

the said motions.  The Second Injury Fund appeared at the

hearing through its attorney.  The claimant also appeared at

said hearing.  However, respondents no. 1 and respondent no.

3 did not appear for the hearing.     

     At the time of the hearing, the claimant advised the

Commission that he was in settlement negotiations with

respondents no.1.  He further advised that he had no

objection to the Second Injury Fund being dismissed as a

party-respondent.  

     A review of the evidence shows that the claimant is

diligently attempting to settle his claim for additional

benefits.  

     Additionally, the claimant has indicated that he does

not object to the Second Injury Fund being dismissed as a

party-respondent.  Although respondents no. 1 joined the

Second Injury Fund and was advised of the hearing, there has

been no response or objection by respondents no. 1 or

respondent no. 3 concerning dismissal of the Second Injury

Fund. 

     After consideration of the evidence presented, I find

that respondents no. 2's  Motion to Dismiss the Second

Injury Fund to be well taken.  
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     Therefore, the Second Injury Fund is hereby dismissed

as a party-respondent in this matter.  Regarding the Motion

to Dismiss for Failure to Prosecute, I find that at this

time, the claimant is making reasonable efforts to settle

his claim.  Therefore, the Motion to Dismiss this claim

should be held in abeyance.   

             FINDINGS OF FACT AND CONCLUSIONS OF LAW

    1.  The Arkansas Workers’ Compensation Commission  
    has jurisdiction of this claim.

2.  On December 14, 2010,respondent no. 2 filed a  
    Motion to Dismiss the Second Injury Fund, or   
    in the alternative a Motion to Dismiss the     
    entire claim due to failure to prosecute. 

     3.  The claimant has indicated that he has no           
         objection to the Second Injury being dismissed,
         and there has been no response or objection from 
         respondents no. 1 and respondent no. 3 regarding    
         said dismissal.

4.  I find that the Second Injury Fund/respondent  
    no. 2, should be dismissed as a party-         
    respondent in this matter.

5.  I find that the Motion to Dismiss for Failure     
         to Prosecute should be held in abeyance at this
         this time. 
         
                          ORDER
     
     Based upon the foregoing Findings of Fact and 

Conclusions of Law, I find that respondent no. 2, the Second

Injury Fund, should be and is hereby dismissed as a party-

respondent in this matter.

     The Motion to Dismiss for Failure to Prosecute should

be held in abeyance at this time.            
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     IT IS SO ORDERED.

     

     _________________________
     CHANDRA HICKS

ADMINISTRATIVE LAW JUDGE

CH   
  


