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Claimant was represented by HONORABLE JUDSON KIDD, Attorney at Law,

Little Rock, Arkansas.

The respondents were represented by HONORABLE TERENCE JENSEN,

Attorney at Law, Benton, Arkansas.

STATEMENT OF THE CASE

On July 13, 2011, the above captioned claim came on for a hearing in

Little Rock, Arkansas, before Administrative Law Judge Linda Marshall.

Subsequent to the hearing, Judge Marshall left her employment with the

Commission and this claim was assigned to Administrative Law Judge Dale

Douthit for a decision on the record. 

A prehearing conference was conducted on March 31, 2011, and a

Prehearing Order was filed on that same date.  A copy of the Prehearing

Order has been marked as Commission Exhibit 1, and made a part of the

record without objection.
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At the prehearing conference the parties agreed to the following

stipulations:

1) There was a compensable July 2, 2010, injury.

2) The temporary total disability rate is $520.00 per week.

At the prehearing conference the parties agreed to litigate the following

issues:

1) Entitlement to additional temporary total disability benefits.

2) Attorney’s fees.

The claimant contends entitlement to temporary total disability benefits

from the date claimant was last paid to a date to be determined.  Claimant

further contended that there is evidence in the record that he was released to

return to light duty work, but the light duty work restrictions prevented him from

lifting in excess of ten pounds or being off the ground.  Claimant still contends

that there is no light duty work available.

Respondents contend that on or about January 11, 2011, claimant was

offered light duty that was within the restrictions placed upon him by his

treating physicians and that was communicated to him and made available.

Respondents contend that the offer of light duty work would be a bar to

temporary total disability benefits from the point of January 11, 2011, forward.

Respondents contend the claimant has reached maximum medical

improvement as stated by Dr. Vestal Smith in his March 9, 2011, report.
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Respondents contend the claimant was released to work with restrictions of

no lifting over ten pounds and no driving due to a seizure disorder that actually

preexisted the injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, the following

findings of fact and conclusions of law are hereby made in accordance with

Ark. Code Ann. § 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that he is entitled to additional temporary total disability benefits

from the date of last payment through March 9, 2011.

4) Claimant’s attorney is entitled to a 25% statutory attorney’s fee

on the indemnity benefits awarded herein, one-half to be paid by

the respondents and one-half to be withheld from the claimant’s

award of benefits.

5) All issues not addressed herein are reserved.

DISCUSSION

The claimant worked as a bricklayer for the respondent employer and

sustained admittedly compensable injuries as a result of a fall of

approximately twenty feet on July 2, 2010.  The claimant testified that as a
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result of the fall he cracked his left wrist and broke his left arm.  The claimant

testified he also had four broken ribs, a punctured lung, a left shoulder injury,

and broken bones in his left leg.  The claimant testified that he sought

treatment at UAMS from Dr. Gruenwald and other physicians at UAMS and

then treated with Dr. Vestal Smith, a rehab doctor.

The parties agreed at the full hearing that respondents paid temporary

total disability benefits at least through November of 2010.  The medical

records show that the claimant primarily treated with Dr. Vestal Smith after

December 1, 2010, and with Dr. Gruenwald at UAMS for his orthopedic

needs.  The medical records from Dr. Smith between December 1, 2010, and

the date of the full hearing on July 13, 2011, give the clearest picture of the

claimant’s condition when analyzing his request for temporary total disability

benefits.  Claimant’s attorney at the full hearing argued that Dr. Vestal Smith’s

finding of maximum medical improvement on March 9, 2011, did not apply to

the claimant’s arm injury because Dr. Smith had not actually treated the

claimant’s arm.  However, when I review the records from Dr. Smith, it is clear

to this examiner that Dr. Smith was addressing all the claimant’s needs and

keeping close tabs on the claimant’s orthopedic treatment through Dr.

Gruenwald at UAMS.  The medical records from Dr. Smith show that he was

fully aware of all of the claimant’s injuries as a result of his July 2, 2010, fall,

as well as the claimant’s ongoing functional abilities.  For instance, as far back
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Dr. Smith’s September 8, 2010, report found in Claimant’s Exhibit No. 2, Dr.

Smith states,  “He had been cleared for therapy to the left upper extremity and

this should make a huge difference at this point.”  In Dr. Smith’s October 6,

2010, report found in Claimant’s Exhibit No. 2, Dr. Smith states “He still has

a little bit of numbness in the left hand, which is no doubt [sic] to the radial

fracture and the surgery, but this is really not bothering him at this point.”

Again, in Dr. Smith’s December 1, 2010, report found in Claimant’s Exhibit No.

2, he states, “He reports improvements in some of the sensations in the left

hand secondary to the radial fracture and the surgery.”  Dr. Smith goes on to

talk about the claimant’s orthopedic conditions regarding the claimant’s

extremities and shoulder in his January 26, 2011, report and March 9, 2011,

report found in Claimant’s Exhibit No. 2.  Based upon the medical reports from

Dr. Smith, I cannot agree with claimant’s counsel that Dr. Smith was not

following and opining on the claimant’s arm and/or leg needs.  

The last report from Dr. Smith dated March 9, 2011, found at Claimant’s

Exhibit No. 2 states, “Dr. Gruenwald at UAMS has released him.”  Dr. Smith

states, “There is no impairment associated with the other injuries.  He has

reached maximum medical improvement.  He is okay to return to work at light

duty with no driving secondary to a seizure disorder and no working off the

ground and no lifting of over 10 pounds.”  Claimant argues that he is entitled

to temporary total disability benefits from the date of last payment through a



GEORGE PITTMAN - G005639 -6-

date yet to be determined because Dr. Gruenwald has not found him at

maximum medical improvement.  Respondents contend the claimant was

offered light duty work on January 11, 2011, refused said work and is

therefore barred from receiving temporary total disability benefits from

January 11, 2011, forward due to the refusal of light duty work.

ADJUDICATION

In the case at hand, the parties stipulated that the claimant’s July 2,

2010, fall was a compensable incident.  Due to the claimant’s fall on July 2,

2010, the claimant sustained both scheduled and unscheduled injuries.  Since

the claimant sustained scheduled and unscheduled injuries, the claimant’s

request for temporary total disability must be analyzed in two ways.  First, for

the claimant to receive the requested temporary total disability benefits for his

unscheduled injuries, he must prove by a preponderance of the evidence that

he is still within his healing period and completely incapacitated from earning

wages.  Ark. Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d

392 (1981).  The healing period is defined as that period for healing the injury

which continues until claimant is as far restored as the permanent nature of

the injury will allow.  Nix v. W ilson World Hotel, 46 Ark. App. 303, 879 S.W.2d

459 (1994).  The evidence in this case demonstrates that the claimant was

returned to light duty work as early as December 1, 2010, pursuant to Dr.
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Smith’s note found in Claimant’s Exhibit No. 2.  As early as December 1,

2010, the claimant clearly had light duty work restrictions of “no working off

the ground and no driving for 1 year.”

I find that claimant has failed to prove by a preponderance of the

evidence, with regard to his unscheduled injuries, that he is entitled to

temporary total disability benefits from the date of last payment through a date

yet to be determined.  First, the claimant clearly was not completely

incapacitated from earning wages as the medical records contained herein

show the claimant could continue to work in a light duty capacity during the

period of requested temporary total disability.

However, claimant’s burden with regard to temporary total disability

benefits on scheduled injuries is different.  The Court of Appeals has

interpreted Ark. Code Ann. § 11-9-521(a) to mean that when an employee has

suffered a scheduled injury, temporary total disability benefits are only

appropriate when the claimant is still within his healing period and while he

has not returned to work.  Wheeler Const. Co. v. Armstrong, 73 Ark. App. 146,

41 S.W .3d 822 (2001).  Cla imant argues that since Dr. Gruenwald has not

assigned the claimant an impairment rating or released him to maximum

medical improvement that he is entitled to temporary total disability benefits

for his scheduled injuries from the date of last payment through a date yet to

be determined.  The healing period is that period for healing of the injury
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which continues until the employee is as far restored as the permanent

character of the injury will permit.  Nix v. W ilson World Hotel, 46 Ark. App.

303, 879 S.W.2d 457 (1994).  If the underlying condition causing the disability

has become more stable and if nothing further in the way of treatment will

improve that condition, the healing period has ended.  W hether an employee’s

healing period has ended is a factual determination to be made by the

Commission.  Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d

25 (1995).  

In the case at hand, I find that the facts clearly show that the claimant

has reached the end of his healing period with regard to his scheduled

injuries.  Once again, Dr. Smith’s reports clearly show that Dr. Smith was

aware and updated of the claimant’s scheduled injuries.  Dr. Smith’s reports

reveal that while the claimant was being treated orthopedically at UAMS, he

was also privy to the claimant’s status.  Dr. Smith in his March 9, 2011, report

found at Respondents’ Exhibit No. 1, page 3, states, “Dr. Gruenwald at UAMS

has released him.”  The facts clearly determine that at least by March 9, 2011,

the claimant had reached the end of his healing period with regard to all of his

stipulated compensable injuries.  Dr. Smith goes on to state in his March 9,

2011, report found at Respondents’ Exhibit No. 1, page 3, “He has reached

maximum medical improvement.”  The evidence demonstrates that the

claimant was still within his healing period and did not return to work between
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the date of last payment of temporary total disability benefits and March 9,

2011.  Therefore, I find that the claimant has proven by a preponderance of

the evidence that he is entitled to temporary total disability benefits for his

stipulated compensable injuries from the date of last payment through

March 9, 2011, plus the maximum statutory attorney’s fees.

In making my determination I do not disregard respondents’ argument

that claimant was barred from receiving temporary total disability benefits

after January 11, 2011, due to respondents’ offer of a light duty job.  However,

one of the conditions of the claimant’s return to work was that he not drive.

The owner of Mourer Masonry, Inc., Mr. Kurt Mourer, testified he was not

going to provide the claimant transportation.  (T. p. 36, lines 11-13)  It is

undeniable from the medical records that the claimant’s seizure problem

which required him not to drive preexisted the claimant’s compensable event;

however, prior to the compensable event the claimant did not have a no

driving restriction and following the claimant’s stipulated compensable injuries

he had a no driving restriction for up to one year.  It is possible the claimant’s

temporary total disability entitlement could have extended past March 9, 2011;

however, after March 9, 2011, the claimant no longer remained in his healing

period.  Since the claimant was not offered work within his restrictions, I find

that the respondents’ argument barring temporary total disability benefits after

January 11, 2011, must be denied.  For the reasons outlined herein, I find that
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the claimant has proven by a preponderance of the evidence that he remained

within his healing period and did not return to work for the period from the date

of last payment of temporary total disability benefits through March 9, 2011.

AWARD

Claimant has proven by a preponderance of the evidence that he is

entitled to temporary total disability benefits from the date of last payment

through March 9, 2011.  Respondents have controverted claimant’s

entitlement to the temporary total disability benefits.  Pursuant to Ark. Code

Ann. § 11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney’s fee

in the amount of 25% of the compensation for indemnity benefits payable to

the claimant.  Therefore, claimant’s attorney is entitled to a 25% attorney’s fee

based upon the indemnity benefits awarded herein.  This fee is to be paid

one-half by the carrier and one-half by the claimant.

All sums herein accrued are payable in a lump sum without discount

and this award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge
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