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The claimant was represented by Ms. Laura Beth York, Attorney at Law, Little Rock,
Arkansas.

Respondents were represented by Mr. Guy Alton Wade, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on March 8, 2011, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on January 12, 2011. The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the January 12, 2011 Pre-hearing Order is made a part of the

hearing record as Commission Exhibit No. 1.  By agreement of the parties, the

stipulations as submitted by the parties in the Pre-hearing Order as amended on

the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about April

10, 2010, when the claimant contends she sustained a compensable

injury.

3. If found compensable, the claimant earned an average weekly wage

of $551.00 which would entitle the claimant to the temporary total

disability rate of $367.00 per week.

4. Claimant returned to work with no restrictions on August 5, 2010.

By agreement of the parties, the issues presented at the hearing were as

follows:

1. Compensability of claimant’s alleged April 10, 2010, injury.

2. If found compensable, claimant’s entitlement to medical benefits and

temporary total disability benefits.

3. Controversion and attorney’s fees.

4. Notice.

5. All other issues are reserved.

The record consists of a one volume transcript of the March 8, 2011 hearing,

consisting of the testimony of Virginia Phillips, Paula Wood, Carla Miller, Tammy

Hensley, Deborah Marshall, and all documentary evidence consisting of

Commission’s Exhibit 1 (Pre-hearing Order); Claimant’s Exhibit 1 (Packet of Medical

Reports with Index); and Respondents’ Exhibit 1 (Packet of Non-Medical Employer

Records). 
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 FACTUAL BACKGROUND

Virginia Phillips is 48 years old.  She completed the twelfth grade and one

year of LPN school.  She received her LPN license in 2001 from SAU in Camden,

Arkansas.  She is married and has three children, with two currently remaining at

home.  She began working for the Bradley County Medical Center in October of

2006, as an LPN.  Her job duties included providing total care to patients, including

heavy lifting.  

On April 10, 2010, she was working at the hospital along with Marie Wood.

She explained that one of the patients on her floor had died and the man from the

funeral home requested help in getting the body from the bed to the stretcher.  Due

to a code in the ER, the charge nurse and another nurse had gone to the ER

leaving Phillips and Wood as the only nurses on the floor at the time. Phillips

explained that the patient weighed approximately 300 pounds. She explained that

after they had moved him from the bed to the stretcher, she moved the bed to get

beside the patient.  She saw him falling off the stretcher and put her right hip

against him to keep him from falling until they could strap him in.  Phillips explained

that she felt a pain, but did not think it was serious.  She told Marie “I believe I hurt

myself“, but completed the last hour of her shift hoping that it would get better.

Phillips testified that she had experienced earlier strains to her back when

she was lifting a patient in 2006 and 2008.  She explained that she had reported the

earlier incident and took ibuprofen.  In those instances she did not see a doctor and
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was able to return to work without problems.  She explained that she did not report

the injury on April 10, 2010, to Tammy Hensley, her charge nurse, on the night it

happened because she thought it was another sprain.  Phillips testified that she

went home, took two Tylenol, took a hot bath, and went to bed.  She went to work

the next day.  She was feeling a little pain and stiffness in her right hip going down

her leg.  She also recalled telling Carla Miller about her injury on the night it

happened.  She reported her injury to her supervisor on the second day.  Her

supervisor, Christy, went to the pharmacy and put heat/pain pads on her back.  She

did not take off work immediately after the accident.  She explained that her co-

workers would help her with the heavy lifting and turning of patients and she would

do the paperwork.  She went to see her family doctor, Dr. Pennington, on April 19,

2010.  Phillips testified that on April 10th her hip was hurting, but that by April 23rd

she could not sit up straight and she was hopping on one leg.  She explained that

her condition continued to worsen and she ultimately filled out the report of injury

on April 23, 2010.   She explained that her claim was denied.  Dr. Pennington

prescribed physical therapy and referred her to Dr. Adametz.  She ultimately

underwent back surgery on her L5-S1 on May 20, 2010.  Phillips testified that the

surgery helped relieve her severe pain.  She was also given epidural steroid

injections which provided temporary relief.  She returned to work on August 5, 2010,

without restrictions.  Phillips explained that she had to go back to work to support

her family and there was no light duty at work.  She explained that she returned to
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work wearing a back brace and felt a pull when she turned.  She was taken off work

by Dr. Pennington for two weeks.  Phillips testified that her employer accepted this

injury and paid her for the two weeks.  She returned to work and has continued to

work.  She explained that her pain levels increase when she is at work.  She takes

ibuprofen because she cannot take narcotics during work hours.  She was

prescribed Lorcet, Vicodin, and muscle relaxants by Dr. Pennington.  She tested

positive on her drug screen on April 23, 2010, because she was taking Xanax and

pain medication prescribed by Dr. Pennington.  She no longer lifts heavy people at

work.  She explained that she was the first of 13 kids to ever graduate and got to

nursing school.  She explained that her dream job had been taken away as a result

of this injury.  She explained that she no longer does her housework.  She is no

longer able to exercise and has gained weight due to her inactivity.  

On cross-examination, Phillips testified that she was trained on the steps to

report an injury during her orientation and had followed them with her prior injuries.

She understood that she was to report the injury to her charge nurse, go for a drug

screen, call MedCor, and complete the packet of forms.   She explained that she did

not report the incident to her charge nurse because she thought it was just a strain

and would get better.  After she clocked out, she walked out of the hospital with her

co-workers and her charge nurse.  She told her co-workers but did not tell her

charge nurse until two or three days later.  She explained that she was written up

for not reporting the injury on April 10, 2010.  She explained that she believed that
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she would have been fired if she kept reporting every little pain she felt.  She did

not report the incident at the time she saw Dr. Pennington on the 19th.   She agreed

that an emergency room outpatient record dated April 18, 2010, stated that her

chief complaint was “lower back pain times three days” which would have been the

15th and not the 10th.  The report also stated that the claimant had reported no

recent injury.  Her medical was turned into her husband’s health insurance.  She

also denied telling the therapist that she injured her back while lifting a patient at

work as reflected in his note dated April 27th.  She explained that she did not tell Dr.

Adametz about a specific injury on April 27th, because he told her not to tell him.

She agreed that she had walked out of the hospital on the date of the incident  with

her co-workers and supervisor, but did not tell her supervisor that she was injured

because she did not think that she was hurt as bad as she was.  She did not

dispute that she was wrong in not reporting the injury sooner.  She testified that

nothing happened on April 1, 2010, and the medical record reflecting an onset date

of April 1st was incorrect.  She testified that by April 15, 2010, the doctor was

prescribing her muscle relaxers for her hip, but that she still had not reported the

injury to her work because she thought she had waited too long to report the injury

and she was still hoping it would get better.  She testified that she ultimately

reported the injury because the pain became unbearable.  Phillips explained that

the surgery enabled her to get out of pain.  She explained that she is still in pain

when lifting or after working 12 hours.  She is planning on getting a second opinion
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to determine if anything can be done.  Phillips testified that she had no prior

problems with her right hip or leg.  She explained that the nurses no longer help

transfer the patient for the funeral home. 

Marie Wood testified for the claimant.  She has been employed by the

Bradley County Medical Center for approximately 11 years as an LPN.  She was

working with Phillips on April 10, 2010.  She explained that Tammy, the charge

nurse, and Carla had responded to a code in the ER.  She and Virginia remained

on the floor and went in to help an elderly man from the funeral home move the

patient to his gurney.  She explained that she saw Virginia throw her hip into the

gurney to keep the patient from falling off the bed.  She recalled her saying “Ow,

that hurt.  I’m not going to do that again.”  She did not have any more discussions

with the claimant that morning.  She recalled that the incident occurred early on

Saturday morning.  She recalled that the claimant came back to work and asked her

if she smelled the Bengay on her.  She recalled that Phillips was off work until the

following Wednesday.  She testified that Phillips returned with a heating pad and

that Carla and she did the turns for the claimant because her back was hurting.

On cross-examination, Wood testified that she did not see Phillips lift or pick

up the patient.  Wood explained that Tammy Hensley was the charge nurse on

duty.  She recalled that Phillips, Miller, and Hensley had clocked out with her and

that the four had left as a group.  She did not observe Phillips discuss her injury

with Hensley or observe her having any difficulty walking down the hallway.  
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On re-direct, Wood testified that the claimant did not complain of pain prior

to the incident, complained of pain and used Bengay and a heating pad after the

incident, and did not give any indication of any other cause of her pain.  She

testified that the nurses were trained to report any injury, regardless of severity,  to

the charge nurse or supervisor and MedCor, go to the ER for a drug screen, and

do all the paperwork which is in a packet on the supervisor’s door.  She testified

that they are encouraged to report an injury without ramification.  She testified that

it was obvious when Phillips came back to work on the following Wednesday that

she was in pain and that is why she and Carla helped her.  She explained that it

would have been obvious to the charge nurse on duty that day as well.  

Carla Miller testified that she is employed as an LPN at the hospital.  She

was working the night shift on April 10, 2010.  She explained that Tammy, the

charge nurse, and she went to the ER and left Wood and Phillips on the floor.  She

recalled that they returned to the floor about 6:45 a.m. at shift change.  She

completed her charts and left.  Phillips did not complain or tell her of any injury that

night.  She recalled that they all clocked out in customary fashion as a group.  She

did not recall if Hensley was with them at the parking lot.  She did not recall

observing Phillips having any problems with her back or her leg that night.  She

recalled hearing Phillips ask Wood “Did you hear my back pop?” that morning while

she was charting, but did not recall that Wood responded.  She explained that if
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there was  an injury, an employee could start the process with MedCor and the drug

screen even without the supervisor present.

On cross-examination, Miller recalled that Phillips came back to work the

night after the incident and complained that her back was hurting.   She testified

that Phillips’ condition progressively got worse and she worked only a few days

after the injury.  

Tammy Hensley testified that she was employed as a charge nurse and the

RN Director of home health at Bradley County Medical Center.  She supervises the

LPN’s and aides to make sure the patient care is provided.  She testified that on

April 10, 2010, she was working with Carla, Marie, and Virginia when there was a

code in the emergency room.  She was the supervisor on duty.  Carla and she went

to the emergency room.  She did not receive a report from Virginia Phillips that she

was injured on that night.  She explained that it was normal for everyone to walk out

together and clock out.  She explained that an injured worker would need to get a

packet from the Assistant Director of Nursing door, report the injury to MedCor, and

get a drug screen.  She recalled overhearing a conversation between Phillips and

the doctor about her back hurting.  She would have told her to tell Paulette.  She

explained that in regard to reporting injuries, she tells the people that she

supervises “I don’t care if you have a paper cut, if you get injured on the job, you

must follow the policies and procedures, and that’s to call MedCor, do a drug

screen, and do what they tell you.”  She explained that she does not make the
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determination whether someone is hurt on the job.  She tells her employees to

report all injuries when they happen regardless of their severity.  She is not aware

that anyone was ever discouraged or told that they would be terminated for

reporting an injury.  Hensley recalled that Phillips had shown up for work with a

heating pad and had left during Report and talked to Dr. Pennington.  She also

recalled that Marie and Carla had to help her.  She explained that Phillips continued

to do her job so she didn’t think she was in severe pain.  She testified that if Phillips

had reported the injury to her, she would have told her to call MedCor and get her

drug screen.  She explained that others use warm packs on their backs, but that

does not mean that they have been hurt at work.  She testified that she learned that

Phillips had been hurt on April 23, 2010, when Phillips came to her office and told

her about the injury after she had told Deborah Marshall and said, “I have not told

you.”  Hensley explained that she told Phillips that they would need to call Paulette

and Hensley called Paulette.  She was not aware of anything else that Phillips did

to injure her back.  Phillips continued to work with Hensley until her surgery.  

Deborah Marshall testified that she was employed as Director of Human

Resources at Bradley County Medical Center.  She explained that the employee

handbook provides information to the employees about how to report an on-the-job

injury immediately at the time it happens.  If the employee does not follow

procedure, they receive a written warning.  A copy of this handbook was provided

to Phillips.  She explained that they also provide in-service training about the
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procedures to report work-related injuries.  She denied that any employee had been

discouraged or told they would be fired if they reported injuries.  She also testified

that there were newsletters that reminded employees about the procedures of

reporting work-related injuries.  The paperwork and phone numbers are made

available to the employees in colored packets in each department.  Marshall

testified that Phillips called her on April 23, 2010, and told her that she thought she

had injured herself but did not remember the day it happened.  She gave her a

packet to fill out.  She initially brought the packet back and had circled “No” on all

of the things on the front of the packet.  She indicated that she had not reported the

injury to her supervisor, done the drug screen, called MedCor, completed the

Form-N, and had not completed the variance report.  She went to the medical

records to determine the date of the deceased patient so she could identify the date

of the incident.  She was given a written warning in August of 2010 for not timely

reporting the incident in April of 2010.  She explained that she takes the forms and

that any investigation is done by the safety director.  She testified that she wrote the

word “Denied” on the packet after Risk Management Resources told her they were

going to deny the claim on April 23, 2010.  

The medical records reflect that the claimant initially sought treatment with

her family physician, Dr. Kerry Pennington, on April 14, 2010.  She was given

medications.  She presented to the emergency room at Bradley County Medical

Center on April 18, 2010, with complaints of lower back pain radiating down the
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right leg “for last three days”, but “worse today.”   The notes say there was no injury.

Her diagnosis was sciatica.  She was prescribed Toradol, Celestone, Stadol, and

Phenergan.  On April 19, 2010, Phillips returned to Dr. Pennington for a follow-up

evaluation.  She told him that she developed discomfort in her right lower back

while helping pick up a patient and transfer him at work.  The pain has progressed.

She did not report the injury as a work problem.  She denied any previous history

of back problems.  X-rays of the lumbar spine and right hip revealed L5-S1

narrowing with loss of normal curve compatible with spasm.  She was assessed with

degenerative joint disease with spasm and lumbar disc disease of the lumbar spine

with degenerative joint disease of the right hip.  Pennington changed her

medications  and took her off work for two days.  On April 23, 2010, Phillips

presented to the emergency room for a drug screen with complaints of leg pain.

Phillips was referred for an MRI of the lumbar spine on April 26, 2010.  She

complained of increasing pain in the right hip down to the foot causing it to be

painful to walk with numbness in her foot.  Pennington noted that Phillips was in

significant distress and crying with pain.  She was admitted to the hospital for pain

control.  On April 27, 2010, Pennington noted that the MRI revealed a large central

and right sided disc extrusion with the compression of the neural foramina and the

nerve roots.  She was referred to Dr. Adametz.  On April 27, 2010, she was

evaluated by Dr. Adametz.  He referred her to outpatient physical therapy and

prescribed an epidural steroid injection with possible surgery.  She underwent the



Phillips - G003502 - 13 -

epidural injection on May 3, 2010, and began physical therapy.  On May 18, 2010,

she discontinued therapy and was scheduled for surgery.  On May 20, 2010, she

underwent a right L5-S1 hemilaminotomy and discectomy.  On June 14, 2010, she

presented to the emergency room with complaints of pain and swelling in her right

thigh.  X-rays revealed no mass or cyst.  She was diagnosed with a probable lipoma

on her right hip and given medications.  On June 18, 2010, she returned to Dr.

Adametz for a post surgical evaluation.  He noted that she should remain off work

for an additional month.  On July 16, 2010, Phillips returned to Adametz for a follow-

up evaluation.  Due to her continued complaints of pain, he recommended another

MRI.  On July 23, 2010, Adametz reviewed the results of the MRI with Phillips.  He

explained that the herniation has been removed, but there was scar tissue and a

little bulge of the disc at L5-S1.  He did not recommend additional surgery, but

prescribed another epidural steroid injection.  He noted that she would be off work

until July 2, 2010.  On July 29, 2010, she underwent the second steroid injection.

On August 5, 2010, Phillips returned to the emergency room with complaints

that she felt pain in her back when she was carrying a dining tray down the hall and

bent over to set it down.  She was wearing a back brace at the time.  It was noted

that she would be on workers’ compensation through August 27, 2010, per Risk

Management.  Phillips was sent home and released to return to work on August 6,

2010.  She was scheduled to see Dr. Pennington on August 6, 2010.  On August

6, 2010, Pennington prescribed two weeks of moist heat treatment, ultrasound, and
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massage therapy.  On August 12, 2010, Phillips returned to the emergency room

with complaints of back pain.  She was taken off work through August 27, 2010.  On

August 23, 2010, Phillips was sent to physical therapy for an additional two weeks

of moist heat treatment and massage therapy.  On December 19, 2010, she

returned to the emergency room with complaints of back pain.  She was given a

tramadol injection.  On December 21, 2010, she was treated by Dr. Pennington.

She was released to return to work on December 22, 2010, with restrictions of no

more than eight hours of work per shift for one month. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about April

10, 2010, when the claimant contends she sustained a compensable

injury.

3. If found compensable, the claimant earned an average weekly wage

of $551.00 which would entitle the claimant to the temporary total

disability rate of $367.00 per week.

4. Claimant returned to work with no restrictions on August 5, 2010.

5. Claimant has proven by a preponderance of the evidence that she

was involved in an incident while transferring a patient from his bed

to a gurney while performing employment services on April 10, 2010.
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6. Claimant has proven by a preponderance of the evidence that she

sustained a compensable injury to her low back on or about April 10,

2010.

7. Claimant has proven by a preponderance of the evidence that she is

entitled to all reasonable, necessary, and related medical benefits

from April 23, 2010, the date she gave notice to her employer,

including the treatment by Dr. Pennington and Dr. Adametz.

8. Claimant has proven by a preponderance of the evidence that she is

entitled to temporary total disability benefits from April 23, 2010, until

August 5, 2010.

9. Respondents have controverted the compensability of this claim.

Claimant is entitled to a twenty-five percent (25%) statutory attorney’s

fee on the indemnity benefits awarded herein, one-half to be paid by

the respondents and one-half to be withheld from the claimant’s

award of benefits.

 DISCUSSION

The claimant contends that on April 10, 2010, she sustained a compensable

injury to her low back in the course and scope of employment.  Claimant was

assisting in moving a deceased patient when she felt an immediate onset of pain

in her right hip.  Claimant continued to work but the pain became too much, and she

notified her employer.  Respondents denied the claim and as such claimant had no
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choice but to treat on her own, an MRI revealed a ruptured lumbar disc at L5-S1.

Claimant underwent a hemilaminotomy and discectomy by Dr. James Adametz.

Claimant contends that she sustained a compensable injury in the course and

scope of employment and that she is entitled to medical benefits, temporary total

disability benefits, and that her attorney is entitled to attorney’s fees.

The respondents contend that the claimant did not sustain a compensable

injury within the course and scope of her employment.  Alternatively, respondents

contend that the claimant did not give the employer notice until April 23, 2010.

I. COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: (a)n

accidental injury causing internal or external physical harm to the body or accident

injury to prosthetic appliances, including eyeglasses, contact lenses, or hearing

aids, arising out of and in the course of employment and which requires medical

services or results in disability or death.  An injury is “accidental” only if it is caused

by a specific incident and is identifiable by time and place of occurrence.  A

compensable injury must be established by medical evidence supported by

objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof

shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If

claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied.
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It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

In the instant case, the claimant testified that she was injured while

transferring a patient from his bed to a gurney on April 10, 2010.   Her testimony

concerning the incident is corroborated by her co-worker, Paula Wood, who

observed the patient rolling off the bed and the claimant throwing her hip into the

gurney to keep him from falling off the bed.  Respondents suggest that the

claimant’s back problem was not due to an injury and did not begin until April 15,

2010, based on the history provided by the claimant when she sought treatment in

the emergency room on April 18, 2010.  Moreover, respondents contend that the

claimant did not report an injury to her supervisor until April 23, 2010.  While the

evidence does demonstrate that the claimant did not officially report her injury to

her supervisor and fill out the proper paperwork until April 23, 2010, there is
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evidence that her back problems began as a result of the incident on April 10, 2010.

The claimant did tell Marie Wood that she hurt herself when she used her hip to

brace the patient from falling from the gurney.   On the night after the incident

earlier in the day, Carla Miller recalled that the claimant stated her back was hurting

and that she progressively got worse. Both Miller and Wood testified that they

helped the claimant perform her job duties as her condition worsened.  Even her

charge nurse, Tammy Hensley, recalled that the claimant brought a heating pad to

work, conferred with a doctor, and required assistance from her co-workers due to

complaints of pain in her lower back.

Based on my review of the credible evidence, I find that claimant has proven

by a preponderance of the evidence that she suffered a compensable lower back

injury while performing employment services for Bradley County Medical Center on

April 10, 2010.

II.  OBJECTIVE FINDINGS 

The employee must prove by a preponderance of the evidence that she

sustained a compensable injury.  In addition, a compensable injury must be

established by medical evidence supported by objective findings.  Ark. Code Ann.

§ 11-9-102(4)(D).   “Objective findings” are those findings which cannot come under

voluntary control of the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i). In the present
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case, I find that the claimant does establish a compensable injury by medical

evidence supported by objective findings.

A review of the medical records offered in this case reflect there is objective

medical evidence that the claimant sustained an injury to her back as a result of this

incident.  Although the doctors initially diagnosed the claimant with a low back

strain, the reports do show documented evidence of muscle spasms.  Further, the

objective findings of the MRI taken after the accident revealed a herniated disc

which required surgical intervention. 

III. CAUSATION 

In the instant case, it has been established that an incident involving the

claimant occurred at work.  It is equally clear from the medical evidence that

objective medical evidence established the claimant’s need for surgery to her back.

In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  Stephenson v. Tyson

Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).   This is not a case where the

claimant must prove that the back  injury had to be the major cause of the need for

the medical treatment in order for it to be covered by workers’ compensation.  That

analysis is not applicable since this is a case involving a specific injury and request

for medical treatment as opposed to a gradual onset injury or an award of

permanent disability benefits.   See, Farmland Ins. Co. v. DuBois, 54 Ark. App. 141,

145, 923 S.W.2d 883, 885 (1996).  The determination of whether a causal
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connection exists is a question of fact for the Commission to determine.  Jeter v.

B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

In the instant case, there is no evidence that the claimant had any prior back

complaints which prevented her from performing her job duties as a nurse.  The

facts further reflect that the claimant was diagnosed with a herniated disc following

the alleged incident at work and surgery was performed on May 20, 2010, after

conservative treatment failed.

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 
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Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard); Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

In the instant case, the medical records of both Dr. Pennington and Dr.

Adametz reveal that the claimant sought medical treatment within a few days of the

incident on April 10, 2010.  The records further reflect that she did not have prior

back problems.  The medical records reveal that the claimant suffered from a
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herniated disc that required surgery and that the claimant’s condition improved

following the surgery such that she was able to return to work.   Based on my

review of the entire record, I find that claimant has proven that the work-related

incident was the cause of the need for her medical treatment.

IV. NOTICE 

The respondents further contend that the claimant did not give notice of her

injury until April 23, 2010.  The claimant testified that she told both Wood and Miller

of the work injury but admits that she did not tell her supervisor or fill out the

necessary paperwork concerning her injury until she filed her claim on April 23,

2010.  The evidence reveals that the claimant had filed a previous workers’

compensation claim and was familiar with the procedures for filing such claims.

The claimant testified that she did not report the injury because she hoped she only

had a strain and it would get better.  Based on this evidence, I find that the claimant

did not provide notice of her injury until April 23, 2010, and that any claim for

medical benefits prior to that date would be barred by Ark. Code Ann. § 11-9-701.

I would note that the evidence establishes that the claimant did not miss any work

as a result of her injury until April 23, 2010, and therefore claimant’s failure to give

notice in accordance with procedures does not impact the award of temporary total

disability benefits. 

V.  MEDICAL TREATMENT
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The employer shall promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received

by the employee.  Ark. Code Ann. § 11-9-508(a) (Repl. 2002).  What constitutes

reasonably necessary medical treatment is a question of fact for the Commission.

Dalton v. Allen Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  Injured

employees must prove that medical services are reasonably necessary by a

preponderance of the evidence; however, those services may include that

necessary to accurately diagnose the nature and extent of the compensable injury;

to reduce or alleviate symptoms resulting from the compensable injury; to maintain

the level of healing achieved; or to prevent further deterioration of the damage

produced by the compensable injury. Ark. Code Ann. § 11-9-705 (a)(3) (Repl.

2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.32d 593 (1995);

Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).   

Here the claimant initially underwent conservative medical treatment for her

back, including physical therapy, medications, and epidural steroid injections.

When conservative treatment failed, Dr. Adametz recommended surgical

intervention.  Although the claimant continued to have some back pain due to scar

tissue, the evidence demonstrates that the claimant’s condition improved such that

she was able to return to work.  Therefore, I find that all of the treatment that

claimant received for her low back injury was reasonably necessary medical

treatment.  However, in light of the fact that claimant did not provide notice of the
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injury in accordance with the reasonable reporting procedures specified by the

employer, she is not entitled to medical benefits until April 23, 2010, the date she

reported her injury.  

VI.  TEMPORARY TOTAL DISABILITY

The claimant is entitled to temporary total benefits if she can satisfy a two-

prong test:  (1) claimant must be within her healing period; and (2) completely

incapacitated from earning wages.  Ark. Highway & Trans. Dept. v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).  The healing period is defined as that period for

healing the injury, which continues until claimant is as far restored as the

permanent nature of the injury will allow.  Nix v. Wilson World Hotel, 46 Ark. App.

303, 879 S.W.2d 459 (1994).  In the instant case, the claimant returned to work with

no restrictions on August 5, 2010.  Therefore, I find that the claimant is entitled to

temporary total disability benefits for the time period from April 23, 2010, until

August 5, 2010.

VII. CONTROVERSION AND ATTORNEY’S FEES

 Based on my review of the evidence in this case, I find that respondents

have fully controverted compensability of the claimant’s back  injury in April of 2010,

medical treatment, and temporary total disability benefits from April 23, 2010, until

August 5, 2010.  I find that the claimant’s attorney is entitled to a twenty-five percent

(25%) statutory attorney’s fee on the indemnity benefits awarded to the claimant as

a result of the findings herein, one-half of the fee to be paid by the claimant and
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one-half of the fee to be paid by the respondents in accordance with Ark. Code Ann.

§ 11-9-715 (Repl. 1996); and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

AWARD

Respondents are hereby directed and ordered to pay benefits and attorney’s

fees in accordance with the findings of fact and conclusions of law set forth herein.

All accrued sums shall be paid in a lump sum without discount, and this award shall

earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.

See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995).

IT IS SO ORDERED.

___________________________
BARBARA WEBB
Administrative Law Judge


