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Claimant was represented by HONORABLE PHILIP M. WILSON, Attorney at

Law, Little Rock, Arkansas.

The respondents were represented by HONORABLE MICHAEL C. STILES,

Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 29, 2011, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted in this matter

on May 3, 2011, and a Prehearing Order was filed on that same date.  A copy

of the Prehearing Order was marked as Commission Exhibit 1, and made a

part of the record herein without objection, subject to any modifications made

at the full hearing.  

The parties stipulated to the following at the June 29, 2011, full hearing:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including February 9, 2010.

3) Claimant’s compensation rates are $184.00 per week for

temporary total disability and $154.00 per week for permanent

partial disability.

4) The respondents have denied this claim in its entirety.

5) All issues related to permanency are reserved.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant sustained a compensable right knee injury

on February 9, 2010, by specific incident.

2) If compensability is overcome, whether claimant is entitled to all

medical expenses, temporary total disability benefits, permanent

partial disability benefits, and attorney’s fees.

3) Whether the claimant is entitled to benefits pursuant to Ark. Code

Ann. § 11-9-505(a).

At the full hearing, claimant contended that on February 9, 2010, she

was employed by the respondents.  Claimant contends that she was required

to park in the employee’s parking lot and enter the employer’s premises

through the employee’s doorway where the time clock was positioned.

Claimant contends that the employees are required to do this even in

inclement weather.  At the time of the accident the front sidewalk where the

visitor’s entrance was has been cleared and salted, and the employee’s

entrance had not.  Claimant contends that under the circumstances and case
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law the claimant was engaged in employment services at the time of the

accident and is entitled to temporary total disability benefits from February 9,

2010, through August 9, 2010; permanent partial disability benefits in the form

of a 2% impairment to the right lower extremity; all associated medical

treatment and attorney’s fees.  Claimant further contends entitlement to

benefits pursuant to Ark. Code Ann. § 11-9-505(a).

Respondents contended at the full hearing that the claimant did not

sustain a compensable injury while employed by the respondents on or about

February 9, 2010.  Respondents contend the claim has been denied and

controverted, and claimant is not entitled to benefits.  Respondents contend

claimant was not in the course and scope of her employment or performing

employment services at the time of the accident in question.  Respondents

contend claimant was in the parking lot at the time she fell and had not

clocked in or started work for the respondents at the time of the fall.

In the alternative, respondents contend if it is determined the claimant

sustained a compensable injury, the respondents request a setoff for all

benefits paid by the claimant’s group health, all long and short-term disability

benefits received by the claimant, and all unemployment benefits received by

the claimant.  Respondents also contend claimant is not entitled to benefits

pursuant to Ark. Code Ann. § 11-9-505(a).
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant was not performing employment services at the

time of her fall on February 9, 2010, which lead to her right knee

injury.  Therefore, the claimant has failed to prove by a

preponderance of the evidence that she sustained a

compensable right knee injury by specific incident on February 9,

2010.

4) Since claimant has failed to prove compensability, the other

issues outlined herein are rendered moot.

DISCUSSION

The claimant, age 39, worked for the respondent employer as a med

tech.  The claimant testified as follows regarding her duties as a med tech:

Q And describe your duties as a med tech.

A You – you pass the pills; you count the medicine; basically,

you know, you do the chores that  you have at nighttime.  And

then if somebody rings with a pager then if they wanted

medication then you have to go and – to that cart.  We had two
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med carts for – one med cart for each side.  And you just – if they

needed a medication you get it and you signed off the pill.  If it’s

a narcotic  you sign off for it in the narc book and the M.A.R.

And then the following morning you have one person who

passes medication for both halls.  And you have one cart that you

start on, and then you start on the next cart.  And you have to

have all of that done in a certain amount of time before the next

shift comes in and are ready to count the pills for you on both

carts.

(T. pp. 19-20, lines 24-25 & 1-13)

The claimant testified there was a front entrance and a rear entrance to

her workplace.  The claimant testified there was public parking in the front but

there was an employee parking lot in the rear.  Claimant testified that when

she began working for the respondent employer she was advised to only park

in the employee’s parking lot in the rear of the building.  Claimant testified that

the time clock was also at the rear entrance of the building closest to the

employee parking lot.

Claimant testified that on the night of February 9, 2010, there was bad

weather which caused ice to form on the sidewalk bordering the employee

parking lot.  Claimant testified as follows regarding the fall ing incident which

occurred on February 9, 2010, which lead to her alleged compensable right

knee injury:

Q Okay.  Now then, on the night of this accident – of

February the 9th, did you have an accident?

A Yes, I did.
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Q Explain to the judge where were you when that happened.

A I might have been about ten feet from the door.  I was on

the sidewalk that leads to the time clock.

Q Okay.  So you had parked your car in the employee’s

parking lot?

A Uh-huh.

Q Went up I guess the – is there a – is there a sidewalk to

the employee’s door and the time clock?

A Yes, there is.

Q Okay.  And were you on that sidewalk?

A I was on the sidewalk.

Q And ten feet, one or two steps from the – 

A I might have been about – 

Q – from the door?  Two to three steps maybe?

A No.  About five steps, maybe four.

Q Four or five steps?

A Uh-huh.

Q And then you slipped and fell?

A Yes, I did.

Q And what did you slip and fall on?

A My right knee.

Q And what part of your body did you injure?



ANASTASIA PHILLIPS-G001522 -7-

A The right knee.

(T. pp. 15-16, lines 4-25 & 1-4)

On cross examination the claimant testified as follows regarding the

incident on February 9, 2010, which lead to her right knee injury:

Q Okay.  And we’re talking about an injury that arose back on

February the 9th, 2010.  Obviously there was some inclement

weather that day.  And did you drive yourself to the facility?

A No, I did not.

Q Did  you ride with someone else?

A Yes, I did.

Q Who did you ride with?

A My step-dad brought me.

Q Okay.  So your step-dad was the one driving.  Correct?

A Uh-huh.

Q Was there any – is that a yes?

A Yes, it is.  I’m sorry.

Q Was there any other passengers in that – 

A My mother.

Q Okay.  And so you guys came into work.

A Uh-huh.

Q You were driving in and your parents dropped you off.

Correct?
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A Correct.

Q You said this accident occurred outside of Elmcroft’s

facility.  Where again exactly was it located?  Were you closer

to the truck or – first of all, your step-dad was driving a truck.

Correct?

A Correct.  That’s correct.

Q And when you stepped out of the truck – when you fell

were you actually closer to that truck or were you closer to the –

A The sidewalk.  I was actually on the sidewalk to the clock-

in door where the employees go in.

Q Okay.

A I was actually on the sidewalk. 

Q And so were you closer to the truck when you fell than you

were to the entrance?

A Yes, I was.

Q Okay.  So you’re closer to the truck.  And you told me in

your deposition that someone else fell when you fell.

A Uh-huh.  My mother.

Q Okay.  So how did she fall?

A W e were getting out of the car or the truck, and I had my

bag because I didn’t know how long I was going to stay, if I was

going to have to stay over for the following shift.  Because I

wasn’t sure if anybody else was going to be able to make it in.

So I brought an extra bag, so I actually had two bags with me.

So she carried my other bag for me because I didn’t want

to have all of that stuff in my hand with being on the sidewalk.

And so when she – I got out of the car or the truck which has four

doors, I got – got up on the sidewalk and we started to walk

because she had my bag and I had the other bag.  But I noticed
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that I was losing, you know, balance on that because it was icy.

And when I went down I brought her with me.

(T. pp. 21-23, lines 14-25, 1-25, 1-15)

The claimant testified that following her fall on February 9, 2010, she

did receive medical treatment for her right knee, underwent various

procedures and ultimately received a 2% permanent impairment rating to the

right lower extremity.  Claimant contends that she was performing

employment services at the time of her fall on February 9, 2010, and

sustained a compensable right knee injury.  Claimant contends as a result of

her right knee injury she is entitled to temporary total disability benefits,

permanent partial disability benefits, all associated medical treatment,

attorney’s fees, and benefits pursuant to Ark. Code Ann. § 11-9-505(a).  

Respondents contend, in summary, claimant was not performing

employment services at the time of her fall on February 9, 2010, and therefore

did not sustain a compensable right knee injury while in the respondents’

employ.

ADJUDICATION

The critical issue to be determined is whether the claimant was

performing employment services at the time of her slip and fall on February 9,

2010.  In order for an accidental injury to be compensable, it must arise out

of and in the course of employment.  Ark. Code Ann. § 11-9-102(4)(A)(i).  The
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compensable injury does not include an injury that is inflicted upon the

employee at a time when employment services are not being performed.  Ark.

Code Ann. § 11-9-102(4)(B)(iii).  The phrase “in the course of employment”

and the term “employment services” are not defined in the Workers’

Compensation Act.  Texarkana School District v. Conner, 373 Ark. 372, 284

S.W .3d 57 (2008).

An employee is performing employment services when he or she is

doing something that is generally required by his or her employer.  Pifer v.

Single Source Transportation, 347 Ark. 851, 69 S.W.3d (2002).  The

Commission uses the same test to determine whether an employee is

performing employment services as we do when determining whether an

employee is acting within the course and scope of employment.  Jivan v.

Economy Inn & Suites, 370 Ark. 414, 260 S.W.3d 281 (2007).  The test is

whether the injury occurred within the time and space boundaries of the

employment, when the employee was carrying out the employer’s purpose or

advancing the employer’s interest, directly or indirectly.  

In the present case, the claimant testified that she had not  yet clocked

in at the time of her fall on February 9, 2010.  The claimant testified she was

dropped off by her stepfather in the rear employee parking lot on the evening

of February 9, 2010, and that ice had formed on the sidewalk.  The claimant

testified that while walking on the icy sidewalk heading towards the rear
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entrance she slipped and fell and sustained an alleged compensable right

knee injury.   The claimant testified that the employer premises was not a

gated facility and that anyone could pull into the rear parking lot.  (T. p. 20,

lines 14-20)  The claimant testified that none of her job duties as a med tech

were required to be performed on her walk into work.  (T. p. 28, lines 17-20)

The claimant specifically testified that none of her job duties had begun at the

time of her fall on February 9, 2010.  (T. pp. 28-29, lines 24-25 & 1)  The

claimant testified that no where on the employer’s premises is there any type

of security guard or security shack that would require checking in or

identification prior to entering the employer’s building.  (T. pp. 20-21, lines 21-

25 & 1-13)  

The “coming and going” rule generally forecloses recovery for an injury

sustained while the employee is going to or returning from her place of

employment because an employee is generally not acting within the course

and scope of employment when traveling to and from the workplace.  Olsten

Kimberly Quality Care v. Pettey, 328 Ark. 381, 944 S.W .2d 524 (1997).  The

premises exception to this rule provided that, although an employee at the

time of injury had not reached the place where his job duties were discharged,

his injury was sustained within the course of his employment if the employee

was injured while on the employer’s premises or on nearby property either

under the employer’s control or so situated as to be regarded as actually or
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constructively a part of the employer’s premises.  However, in Hightower v.

Newark Public School System, 57 Ark. App. 159, 943 S.W.2d 608 (1997)

case, the Court of Appeals held that the premises exception to the coming and

going rule was no longer the law in Arkansas.  This finding was grounded in

reasoning that, in light of the language of Ark. Code Ann. § 11-9-102(5)(B)(iii)

excluding injuries occurring at a time when employment services were not

being performed from the definition of “compensable injuries,” merely walking

to and from one’s car, even on the employer’s premises does not qualify as

performing employment services.  

The Arkansas Supreme Court has held that an employee is performing

“employment services” when she is “doing something that is generally

required” by her employer.  Wallace v. West Fraser South, Inc., 365 Ark. 68,

225 S.W .3d 361 (2006).  The test is whether an injury occurred “w ithin the

time and space boundaries of the employment, when the employee was

carrying out the employer’s purpose or advancing the employer’s interest

directly or indirectly.”  The critical test is whether the interests of the employer

were being directly or indirectly advanced by the employee at the time of the

injury.  The issue of whether the employee was performing employment

services within the course of employment depends on the particular facts and

circumstances of each case.  Moncus v. Billingsley Logging & American Ins.

Co., 366 Ark. 383, 235 S.W .3d 877 (2006).  
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The pertinent question in the present case is whether the respondent

employer’s interests were being advanced, either directly or indirectly, when

the claimant slipped and fell.  It must be noted that in Hightower v. Newark

Public School System, the Arkansas Court of Appeals affirmed the

Commission’s decision that the claimant did not prove she sustained a

compensable injury.  The Court of Appeals specifically affirmed the

Commission’s decision that the claimant was not entitled to compensation for

an injury sustained when she fell on ice in her employer’s parking lot.  The

Court held, “merely walking to and from one’s car, even on the employer’s

premises, does not qualify as performing employment services.”  In the case

at hand, I find that the claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable right knee injury as a result of her

fall on February 9, 2010.  Specifically, I find that the claimant was not

performing employment services at the time of her fall and the evidence in this

matter demonstrates the claimant was not directly or indirectly advancing her

employer’s interests at the time of the accidental injury.  The facts in this case

show that the claimant was not required to perform any employment services

before clocking in and that she was not required to exhibit any identification

procedures before entering into the parking lot.

I find that the claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable right knee injury as a result of her
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fall on February 9, 2010.  In making this decision, I am not disregarding the

holding in Caffey v. Sanyo Mfg. Corp., 85 Ark. 342, 154 S.W .3d 274 (2004).

In the Caffey case, the claimant was required to exhibit her identification

before entering into the parking lot.  After parking her vehicle, she was

required by her employer to walk to a second guard shack and again display

her identification badge.  Then the claimant was required to enter the

manufacturing plant, walk down a hallway, and clock in.  In Caffey, all those

requirements were mandated by her employer and even though the appellant

was not paid until she was at her work station, the facts demonstrated that the

claimant had to arrive in sufficient time to perform the identification

procedures and clock in procedures which indirectly advanced the interests

of her employer.  Based on all the pre-entry requirements, the facts in Caffey

lead the Court of Appeals to find that the claimant was performing

employment services at the time of her fall.  In the case at hand, there were

no pre-entry identification procedures or other stringent requirements put on

the claimant prior to her beginning her shift on February 9, 2010.  Nothing

before me indicates that the claimant in the case at hand was advancing the

interests of her employer, either directly or indirectly, at the time of her fall on

February 9, 2010.  Therefore, I cannot find that the claimant was performing

employment services at the time of her fall in the parking lot on February 9,

2010.
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ORDER

Based upon the findings of fact and conclusions of law set forth herein,

I find that the claimant has failed to prove by a preponderance of the evidence

that she sustained a compensable right knee injury on February 9, 2010.

Therefore, this claim must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


