
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G100254

SHEENA FRAZIER PATILLO, EMPLOYEE CLAIMANT

JEFFERSON COUNTY, EMPLOYER RESPONDENT

AAC RISK MANAGEMENT SERVICES,
INSURANCE CARRIER RESPONDENT

OPINION FILED NOVEMBER 9, 2011

Hearing before Administrative Law Judge Barbara Webb on August 11, 2011, in
Pine Bluff, Jefferson County, Arkansas.

Claimant appeared Pro Se.

Respondents represented by Mr. Michael E. Ryburn, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on August 11, 2011, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on June 28, 2011, and was introduced into the record of this proceeding as

Commission Exhibit No. 1.  The Pre-hearing Order set forth the stipulations offered

by the parties and outlined the issues to be litigated and resolved at this hearing.

The following stipulations as submitted by the parties in the Pre-hearing Order and

as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

December 21, 2010, when the claimant contends she sustained a

compensable injury to her left knee and leg.

3. If this claim is found compensable and disability benefits awarded, the

claimant earned an average weekly wage of $448.23 and, therefore.

would be entitled to a compensation rate of $299.00 for temporary

total disability benefits and $224.00 for permanent partial disability

benefits.

By agreement of the parties, the issues to be litigated are:

1. Compensability of claimant’s alleged December 21, 2010, left knee

and leg injury.

2. If found compensable, claimant’s entitlement to appropriate benefits.

3.  Claimant’s entitlement to §505(a) benefits.

4. All other issues are reserved.

The record consists of an one volume transcript of the August 11, 2011,

hearing consisting of the testimony of Sheena Frazier Patillo, Melinda Elliot, Karen

Quarles, and all documentary evidence consisting of Commission’s Exhibit No. 1

(Pre-hearing Order); Claimant’s Exhibit No. 1 (Packet of Medical Reports);

Claimant’s Exhibit No. 2 (First Report of Injury and Payment History).  I am also

blue-backing a copy of a post-hearing brief submitted by the claimant on August 19,

2011, which is made a part of the record of this hearing.  
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FACTUAL BACKGROUND

Sheena Frazier Patillo is 29 years old.  She graduated from high school in

2000 and completed 88 college hours working towards a degree in Business

Administration  at Arkansas State University in 2004.  Her prior job experience has

been in collections and customer service handling auto and home loans.  She

began working for Jefferson County on June 25, 2009, as a dispatcher.  Her job

duties included answering 9-1-1 calls, running criminal background checks for

officers on the street, handling emergency issues on the radio, and dispatching fire

trucks, ambulance, and sheriff deputies.  The office was located in the basement

of the courthouse.  She testified that the dispatchers worked on three rotating shifts.

Her supervisor on December 21, 2010, was Patty McVay.  

On December 21, 2010, she was working the second shift, 2:45 p.m. until

10:45 p.m.  At approximately 7:30 p.m., she took a short break to use the telephone

after receiving a call that there was a personal emergency with her daughter.  As

she was returning from the break, she fell down the stairs.

Patillo testified that the dispatchers did not take regular breaks, but were

allowed periodic 15 minute breaks.  Patillo testified that they would eat while they

worked.  She explained that the dispatchers had to work together.  She explained

that if she needed a break, she would let the supervisor know and the supervisor

would determine who would work her radio.  Patillo explained they were not allowed

to bring their cell phones inside the communications room and it was necessary to

go up the stairs and outside to use her cell phone.  She explained that she used her
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badge to enter the outside door.  She explained that from the doorway, it is three

steps to the stairs.  She estimated that there were approximately 13 to 15 stairs.

Once you were down the stairs, you would go through a doorway into the

communications room where you used a badge again to enter. 

Patillo said that she used her cell phone and came right back in.  She

described the incident, as follows:

When I fell, I fell all the way down and I hurt my knee and my ankle.
I had contusions all over my legs, my left leg.  I couldn’t walk at all.
I looked at my phone, because normally when you step inside the
building your phone just completely don’t work, but I looked at my
phone, and it was somewhere in the vicinity of when I fell.  I reached
over to get my phone and that’s when I looked at it and I had service,
and I called in the communications room and called my supervisor,
Patty McVay. . . .

She explained that her supervisor brought out a chair and rolled her back to

the communications room.  While her co-workers were trying to help her with her

leg, she began working her radio.  She worked about 35 minutes, but had to

request authorization to go to the doctor due to the pain in her knee and leg.  She

called her mom to take her to the emergency room due to the pain.  At the

emergency room, she underwent x-rays and was diagnosed with an ankle strain

and released with pain medicine and crutches.  She returned to work the next day,

but explained that she stayed about 45 minutes in the back of the room and left due

to the pain.  She returned to the emergency room that night and was taken off work.

She went to Health Care Plus and was seen by Dr. Alexander.  She was referred

to an orthopedic specialist, Dr. Lipke.  She returned to work on January 15, 2011,
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after she was released to return to work by Dr. Alexander.  Patillo testified that she

had to use her insurance to pay for treatment because they controverted her claim.

Patillo testified that she filled out her claim on December 22, 2010, and

turned it in to Melinda, the person working the emergency management office.  She

received a call from Melinda on January 10, 2011, and a letter from Risk

Management stating that they had denied her claim.  

When she returned to work on January 15th, she resumed her regular duties

until January 24, 2011.  She testified that from January 15th until the 24th, she

believed she was harassed by Luan Rogers, the assistant supervisor for her shift.

On the 24th, her assistant supervisor asked her to fill out an incident report

pertaining to a protection order.  Patillo objected stating that she did not know what

she was supposed to be signing.  She was told that Melinda needed to speak with

her.  Patillo told Melinda that she couldn’t sign the report because she didn’t know

anything about the report.  Melinda told her to go home, so she left.  She was called

and told to return to the office a few hours later.  She was told that she was being

put on administrative leave with pay.

On February 28, 2011, Patillo was told that she was being terminated for

insubordination.  She testified that she learned later that she was terminated after

a deputy had written a formal complaint against her, in addition to some other

complaints from her two supervisors, which she stated were not true.  
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Patillo testified that she had continued to get medical treatment, but had to

pay either co-pays with her insurance or pay out-of pocket for the treatment.  She

explained that her doctor has recommended arthroscopic surgery, but she could not

afford to have the procedure because the claim was controverted and she lost her

health insurance when she was terminated.  She has had to pay out of pocket for

all medical treatment since her termination.  

Patillo testified that she is able to walk, but has periodic pain in her knee

such that she has to sit down.  She has not worked since her termination.  She has

not collected unemployment or received any other disability benefits.  

On cross-examination, the claimant explained that she got married on

February 24, 2011.  She moved with her husband to Van Buren, but has moved

back to Pine Bluff.  She explained that she had returned to Pine Bluff because his

job was getting ready to move him somewhere else.  

She agreed that her job was mostly clerical.   She explained that on the date

of the incident, she had received a call that she needed to contact someone

concerning a personal emergency with her daughter.  She testified that she was

gone less than 10 minutes and was still on the clock at the time of her fall.  She

missed work from December 22, 2010, until January 15, 2011.  Patillo testified that

she didn’t sign her time card because it had been filled out inaccurately by

someone else.  She explained that she filled out another time card and submitted

it.  She also refused to fill out an incident report concerning the deputy’s complaint

because she did not know anything about the complaint or understand why the
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report was being made.  When she asked for an explanation, she was told “Girl, I

don’t even know.”  When she was asked by Melinda why she didn’t fill out the time

card and the incident report, Patillo explained that she didn’t know about the

incident report and had already filled out a time card.   Patillo testified that Quarles

could not explain why she was being terminated.

Patillo testified that she had been reprimanded for being asleep on the job,

but explained that she had been sick that night and told her supervisor but they

wouldn’t let her go home.  She explained that she had filed for unemployment, but

had been denied benefits.  She didn’t follow up because she got married and

moved.  She is currently looking for a job. 

She testified that she had played sports but had no prior left knee problems.

She explained that she had also hurt her ankle in the fall, but that her knee is the

only injury that continues to bother her.  

Patillo explained that the dispatchers do not physically clock in, but that her

time is shown on the time card.  She explained that they do not show any break

time on their time card.  She explained that they did not get paid overtime, but

rather had to use any overtime in their cumulative time.  She was paid for the day

she was injured, including the breaks.  

Patillo testified that they were told that they could not have their phone inside

the communications room because it was personal, but that they could go upstairs

and use their phone if they needed to make a personal call due to a personal
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emergency.  She explained that if someone called in on one of the non-emergency

phone lines, they were told to go upstairs and make their calls.

  

` Melinda Elliott testified that she is the operations manager.  She oversees

all

day-to-day operations.  She explained that Patillo was fired for insubordination

because she refused to sign a time card for the end of December and to complete

an incident form to tell her side of the story in reference to a complaint that had

been received.  Elliott testified that Patillo was not terminated due to her workers’

compensation claim.  She testified that the dispatchers could take a break as long

as someone was available to assume their responsibilities.  The employees in the

call center are allowed to go outside the building for breaks and do not have any

duties outside the building.  Elliott acknowledged that the claimant’s supervisor,

Patty McVay, requested to have Patillo moved to another shift on January 20, 2011,

due to a personality conflict and other personnel issues.

Karen Quarles testified that she was the 9-1-1 director.  Quarles testified that

she did not terminate the claimant due to her workers’ compensation claim and that

the claimant had returned to work following the incident.  She testified that the

insubordination incident came up several weeks later when Patillo refused to fill out

an incident report and sign time cards.  Quarles testified that other workers had

filed workers’ compensation claims and had been allowed to return to work.

Quarles was not aware that the claimant was continuing her medical treatment or
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that her doctor had recommended a left knee arthroscopy at the time of the

claimant’s termination.  Quarles denied that the claimant’s need for additional

medical treatment was a consideration in her termination.  

Patillo testified in rebuttal that she was not aware of a personality conflict.

She explained that Patty had told her that she wanted her shift to remain the same

and that she loved everyone on her shift, including the claimant.  Patillo said she

was never asked to meet and discuss this issue with her supervisor and director.

Medical reports reveal that Patillo was originally treated at the emergency

room at Jefferson Regional Medical Center on December 21, 2010, for contusions

and back pain.  She was seen by Health Care Plus on December 23, 2010, with left

ankle sprain and contusion and multiple abrasions of the left leg and knee.

She was examined by Dr. Lipke on January 26, 2011.  His reports note that

she presented with a left knee injury after she fell down a flight of stairs at work on

December 21, 2010.  Lipke diagnosed her with an anterior knee contusion of the

left knee.  He ordered her to continue regular duty, take Naprosyn 500, and

physical therapy for strengthening.  On February 3, 2011, she underwent an MRI

of the left knee.  The MRI revealed “Moderate (grade III) chondromalacia of the

patella.  Small joint effusion.”  On February 16, 2011, she returned for follow-up with

Dr. Lipke.  He reviewed the findings of the MRI and recommended continuation of

the same treatment plan.  She returned to Dr. Lipke on June 6, 2011.  He

recommended left knee arthroscopy with patellar debridement pending workman’s

compensation approval.  
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 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

December 21, 2010, when the claimant sustained a compensable

injury to her left knee and leg.

3. The claimant earned an average weekly wage of $448.23. The

claimant is entitled to a compensation rate of $299.00 for temporary

total disability benefits and $224.00 for permanent partial disability

benefits.

4. The claimant has proven by a preponderance of the evidence that

she is entitled to additional medical benefits, including the treatment

of Dr. Lipke.

5. The claimant has proven by a preponderance of the evidence that

she is entitled to temporary total disability benefits from December 22,

2010, until January 14, 2011.

6. The claimant has failed to prove by a preponderance that she is

entitled to § 505(a) benefits.

7. All other issues are reserved. 

 DISCUSSION

The claimant contends she sustained a compensable injury to her left knee

and leg on December 21, 2010, when she was coming in from break and fell down
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some stairs.  She contends that she sustained multiple injuries with objective

findings during the incident which is specifically identifiable by time and place.

Patello asserts that she had clocked in to work to perform employment services for

Jefferson County 9-1-1.  She asserts that she and all other employee had to enter

the building down a flight of stairs, that she sits eight hours while performing

services and that every employee, including supervisors, take breaks, including

some smoke breaks out of the building.  She asserts that she was returning from

a break outside the building and in the course and scope of employment, she

proceeded to step down the flight of stairs and fell.  She contends that she is

entitled to benefits for her time off work from December 22, 2010, until January 14,

2011.  She further contends that when she returned to work on January 15, 2011,

she felt harassed as a result of missing work due to her injury.   The claimant

contends she is entitled to appropriate benefits.

The respondents contend the claimant was involved in an accident while on

break.  She was not performing employment services.  She did not miss enough

time to qualify for temporary total disability benefits.  Respondents further contend

that the claimant is not entitled to 505(a) benefits because she returned to work and

was terminated later for reasonable cause.  

I.  COMPENSABILITY

The critical issue in this case is whether the claimant was performing

“employment services” at the time of her injury.  Act 796 defines a compensable

injury as “ [a]n accidental injury . . . arising out of and in the course of employment
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. . . .”  Ark. Code Ann. § 11-9-102(4)(A)(i) (Repl. 2002).  A compensable injury does

not include an “[i]njury which was inflicted upon the employee at a time when

employment services were not being performed . . . .”  Ark. Code Ann. §  11-9-102

(4)(B)(iii).   However, Act 796 does not define the phrase “in the course of

employment” or the term “employment services”.  Wallace v. West Fraser South,

Inc., ___ Ark.  ____ (No. 05-254, January 26, 2006).   In Wallace, the Arkansas

Supreme Court noted that those terms should be defined “in a manner that neither

broadens nor narrows the scope of Act 796 of 1993", citing Pifer v. Single Source

Transportation, 247 Ark. 851, 60 S.W.3d 1 (2002).  The Court has held that

employment services are being performed when the employee is doing something

that is generally required by his or her employer, Pifer, 347 Ark. at 857; Collins v.

Excel Specialty Prods., 347 Ark. 811, 816, 69 S.W.3d 14,18 (2002), or is engaged

in an activity that carries out the employer’s purpose or directly advances the

employer’s interests.  Schultz v. Pulaski County Special School District, 63 Ark. App.

171, 976 S.W.2d 399 (1998); Ray v. University of Arkansas, 66 Ark. App. 177, 990

S.W.2d 558 (1999).   If the activity in which the employee is engaged only indirectly

advances the employer’s interest and is not inherently necessary for the

performance of the job for which the employee was hired to perform, the activity is

not sufficient to constitute “employment services” under the statute.  Harding v. City

of Texarkana, 62 Ark. App. 137, 970 S.W.2d 303 (1998).   One’s mere presence at

his place of employment does not equate to the performance of employment

services.  Hoyt v. Discovery, Inc., 1997 AWCC 414 (E602380).  In Wallace, the
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Court noted that the same test is used to determine whether an employee was

performing “employment services” as used in determining whether an employee

was acting within “the course of employment”.  The test is whether the injury

occurred within the time and space boundaries of the employment, when the

employee was carrying out the employer’s purpose or advancing the employer’s

interest directly or indirectly.  The critical issue is whether the interests of the

employer were being directly or indirectly advanced by the employee at the time of

the injury.

Recent cases have addressed the issue of whether an employee was

performing employment services during a break period.  In White v. Georgia Pacific,

the employee’s injuries were deemed compensable because he was required to

monitor his work while he was taking a smoke break.  339 Ark. 474, 6 S.W.3d 98

(1999).  In Ray v. University of Arkansas, the Court of Appeals held that an

employee’s injury was compensable even though it was sustained during a break

because the employee was required to stop what she was doing and assist

students if required, even during a paid break period.  66 Ark. App. 177, 990

S.W.2d 558 (1999).  In Wal-Mart Stores, Inc. v. Sands, 80 Ark. App. 51, 91 S.W.3d

93 (2002), the Court of Appeals held that an employee was performing employment

services when she was injured at the end of a break returning her personal

belongings to a locker, because she was required by her handbook to keep her

personal items in a locker.   In Wallace, the employee was injured returning from an

authorized rest period.  The Court found the claim compensable, noting that the
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employee was on the business property, on call while on his break, and not able to

leave his workplace during his break.  The Court noted that they were not adopting

a bright-line rule that an employee who is on a break is per se performing

employment services.  The Court noted that Wallace’s actions were permitted and

specifically authorized by his employer and were not demonstrated to be

inconsistent with the employer’s interests in advancing the work. 

In Hightower v. Newark Public School System, 57 Ark. App. 159, 943 S.

W.2d 608 (1997), the claimant, a pre-school day-care teacher, was injured when

she slipped on ice in the parking lot of the day care on her way into work.  The

Court held that under a strict construction of the Act, merely walking to and from

one’s car, even on the employer’s premises, does not qualify as performing

employment services.  In Robinson v. St. Vincent Infirmary Med. Ctr., ____ Ark,

App. ____ (CA 04-165, October 27, 2004), the Court of Appeals found the claimant

was not performing employment services when she slipped in a puddle of spilled

coffee as she was stepping off the elevator on the 4th floor of the hospital to get her

coin purse and lunch while on her way to her lunch break in the cafeteria.  In

Harding v. City of Texarkana, 62 Ark. App. 137, 970 S. W. 2d 303 (1998), the Court

of Appeals held that the claim was not compensable because employment services

were not being performed when Harding tripped over a piece of carpet on her way

to a designated smoking area in the work place.  In Beaver v. Benton County, 66

Ark. App. 153, 991 S.W.2d 618 (1999), the injured worker was denied benefits

when she slipped on a wet floor as she approached the buffet table at a training
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seminar on the basis that she was not required to eat at a certain location or with

her group, although she was allowed an allowance for the meal.  In McKinney v.

Trane, 84 Ark. App. 424 (2004), the Court of Appeals found that the claimant was

not performing employment services when he chose to jump over tube sheeting to

retrieve his soda on his way to his smoke break.  The Court noted that McKinney

was on his way to his smoke break and was doing nothing to carry out the

employer’s purpose and rejected his argument that his injury was compensable

because it occurred during a paid break.  In Rhodes v. Commercial Metals Co.,

2010 Ark. App. 198 (2010), the Court of Appeals found that the claimant was not

performing employment services when he went to get his lunch box and coat which

he had left in his work area after he clocked out at the end of day.  

Based on my review of the credible evidence in this case, I find that this case

is more akin to the facts in Wallace, White, Ray, and Sands, and distinguishable

from the facts in Hightower, Robinson, McKinney, Rhodes, Harding, and Beaver.

In the instant case, the claimant was returning from an authorized break to make

an emergency personal phone call to check on her daughter.  She was required to

go up the stairs to the doorway of the building to make her call because personal

cell phones were not permitted and disabled from use in the communications room.

The claimant did not leave the business property and was required to remain on the

premises during her shift in order to handle any emergency calls or other urgent

needs of the county residents, fire protection and law enforcement.  I therefore find
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that the claimant has proven by a preponderance of the evidence that she was

performing employment services at the time of her injury.

 

II.  ADDITIONAL MEDICAL BENEFITS

The claimant seeks additional medical treatment as a result of her December

21, 2010, left knee injury.  In this case, the claimant was initially treated at the

emergency room, Health Care Plus, and ultimately referred to Dr. Lipke, an

orthopedic specialist.  The evidence reveals that the claimant was notified by letter

dated January 11, 2011, that her claim was being denied because she was not in

the course and/or scope of her employment when the accident occurred.  The

claimant testified that she had to pay for all of her medical treatment with co-pays

and insurance after the claim was denied on January 10, 2011.  She further testified

that she had to pay out of pocket for medical treatment after February 28, 2011,  the

date of her termination, when she lost her insurance.  The evidence shows that the

claimant has continued to seek medical treatment for her left knee and that Dr.

Lipke has recommended left knee arthroscopic surgery.  Therefore, I find that the

preponderance of the evidence demonstrates that the claimant has proven that  she

is entitled to reimbursement for all reasonable and necessary medical treatment

related to her injury, including the treatment from the emergency room, Healthcare

Plus, the physical therapy, and Dr. Lipke, the orthopedic specialist, including the

recommended arthroscopic left knee surgery.
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III. TEMPORARY TOTAL DISABILITY BENEFITS

A claimant who suffers a scheduled injury is entitled to temporary total

benefits during his healing period or until she returns to work.  Ark. Code Ann. § 11-

9-521 (a) (Repl. 2002); Wheeler Constr. Co.  v. Armstrong, 73 Ark.  App. 146, 41

S.W.3d 822 (2001).  The healing period is defined as that period for healing the

injury, which continues until claimant is as far restored as the permanent nature of

the injury will allow.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 459

(1994).  In the instant case, the claimant was taken off work from December 22,

2010, until she returned to work on January 15, 2011.  Therefore the claimant is

entitled to temporary total disability benefits from December 22, 2010, until January

14, 2011. 

The claimant also asserts the right to benefits pursuant to Ark. Code Ann. §

11-9-505(a).  Subsection (a) provides:

(a)(1) Any employer who without reasonable cause refuses to return
an employee who is injured in the course of employment to work,
where suitable employment is available within the employee’s
physical and mental limitations, upon order of the Workers’
Compensation Commission, and in addition to other benefits, shall be
liable to pay to the employee the difference between benefits
received and the average weekly wages lost during the period of the
refusal, for a period not exceeding one (1) year.

In the instant case, the claimant was released to return to work on January

10, 2011.  She returned to work and resumed her regular job duties until January

24, 2011, when she was placed on administrative leave with pay, as a result of her

refusal to sign a time card and an incident report relating to a complaint that had
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been received from a deputy concerning the way she had handled an Order of

Protection.  The preponderance of the evidence shows that the claimant was

terminated on February 28, 2011, for reasonable cause unrelated to her workers’

compensation claim.  Although the claimant contends that she was terminated as

a result of harassment and false charges brought against her after her workers’

compensation claim had been filed, the credible evidence demonstrates that she

was terminated after she refused to follow the orders of her supervisors and after

the claim had been denied.  In addition, the evidence reveals that the decision to

terminate the claimant occurred prior to the recommendation of arthroscopic

surgery by Dr. Lipke.  Therefore, I find that based on the preponderance of the

evidence that the claimant has failed to prove that she is entitled to § 505(a)

benefits. AWARD

The respondents are hereby directed and ordered to pay benefits in

accordance with the findings of fact and conclusions of law set forth herein.

IT IS SO ORDERED.

________________________________
BARBARA W. WEBB
Administrative Law Judge


