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STATEMENT OF THE CASE

On October 5, 2011, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 20, 2011, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on March

3, 2011.

At the time of the hearing the respondent withdrew the stipulation regarding the

employee/employer relationship existing on March 3, 2011.  

At the pre-hearing conference the parties agreed to litigate the following issues:

1.  Compensability.

2.   Temporary total disability benefits.

3.   Medical.
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4.   Attorney fee.

At the time of the hearing the claimant withdrew as an issue his entitlement to

temporary total disability benefits.  In addition, respondent also raised notice as an issue

to be considered. 

The claimant contends he was working when another employee kicked him from

behind with her knee and injured his left buttock.  He contends he is entitled to medical

benefits as a result thereof. 

The respondents contend that claimant did not sustain a compensable injury within

the course and scope of his employment or while performing employment services.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed at all relevant times.

3.   Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable injury while working for the respondent on or about February

24, 2011.

4.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable injury beginning on March

7, 2011.   
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FACTUAL BACKGROUND

The claimant is a 31-year-old man who worked two different jobs.  Claimant’s

primary job was at Brunner & Lay where he worked sanding and filing drill bits for

construction machinery from 7:00 a.m. until 3:30 p.m.  Thereafter, claimant worked for the

respondent from 5:00 p.m. until 9:00 p.m.  Claimant was considered the night manager or

closing manager for the respondent and he reported to Jason Oliver, the respondent’s

general manager.

Claimant began working for the respondent on September 1, 2008.  His job duties

included waiting on customers, putting up freight, and cleaning the store.  Claimant

testified that when he began working for the respondent his job was considered part time

and that he eventually became a full time employee.  Claimant testified that in February

and March of 2011 he was working between 32 and 36 hours per week. 

Claimant testified that on or about February 24, 2011, he and two other employees,

Jennifer Doling and Matthew, were stocking freight that had been received at the store.

Claimant testified that he was in an aisle putting up brakes and that Doling was two aisles

over from him stocking.  Claimant testified that while he was putting up the brakes Doling

came up behind him, grabbed him by the shoulders, and kneed him in the left butt cheek.

Claimant testified that he turned around and Doling laughed, thinking that this was funny.

Claimant testified that he referred to claimant as a backstabber for grabbing him from

behind.  He testified that after the incident he felt some numbness so he took a short break

before he resumed putting up stock.

Claimant testified that he did not immediately report the incident “because I didn’t

think any of it, and then the next day it was kind of sore.  And a couple of days later it

really hurt.  And that’s when I said something to Gracey.  And I didn’t see Jason, so

Gracey told Jason.”  Claimant identified Gracey as another employee and Jason as Jason

Oliver, the respondent’s store manager.
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Claimant initially sought medical treatment on March 1, 2011 from FirstCare.  At that

time claimant made complaints of lower back pain indicating that he had fallen down at

work.  He also indicated that he had sharp pain when walking or sitting down and he also

indicated that he suffered from pain in his left buttocks area.  Claimant was diagnosed as

suffering a strain of the piriformis muscle.  Claimant was given medication and work

restrictions.  Claimant returned to FirstCare on March 3, 2011, and the medical report of

that date indicates that claimant continued to have pain and that he had trouble sitting and

walking.  Claimant’s medication was changed at that time.

On March 7, 2011 claimant again returned to FirstCare with a complaint of rectal

bleeding for the last two days.  The report notes that claimant had previously indicated that

he had begun having back pain due to a fall at work, but that on that date he reported that

somebody had kicked him in the buttocks.  Claimant was diagnosed as suffering from a

perirectal abscess.  

Claimant was next evaluated by Dr. Nowlin at Colon & Rectal Associates of

Arkansas on March 8, 2011.  Dr. Nowlin’s report of that date indicates that claimant gave

a history of having been kneed around the buttock area on the left side.  He also indicated

that the claimant gave a history of a little discomfort but that the pain had gradually

increased and at the same time claimant began feeling swelling and pressure.  A few days

previously the skin had ruptured.  Dr. Nowlin’s medical report indicates that his exam

revealed a large wound on the left buttock outside the anal area.  Dr. Nowlin noted that

claimant’s skin was irritated by not infected per se.  

Claimant’s next visit with Dr. Nowlin occurred on March 15, 2011.  Dr. Nowlin

indicated that the area looked clean with no infection and that a portion of the wound had

healed.  Dr. Nowlin indicated that claimant should continue with a solution he had been

using and he should receive follow up treatment in three to four weeks.  Apparently,

claimant has not returned to Dr. Nowlin or any other treating physician since that time.
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Claimant has filed this claim contending that he suffered a compensable injury as

a result of this incident with respondent.  He seeks payment of medical treatment related

to the compensable injury.

ADJUDICATION

Claimant contends that he suffered a compensable injury to his buttocks area on

or about February 24, 2011.  Claimant’s claim is for a specific injury identifiable by time

and place of occurrence.  The Commission has stated in Henry Weaver v. Precision

Packaging, Full Commission Opinion filed February 2, 1995 (E400880), that pursuant to

Act 796 of 1993, the following must be shown in order to establish the compensability of

an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he suffered a compensable injury.

Claimant testified that the injury occurred on or about February 24, 2011.  In

response, the respondent notes that several dates have been given by the claimant as the

date of the injury.  First, I note that the claimant does not have to identify the precise time

and numerical date upon which the accidental injury occurred.  Instead, the statute only
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requires that the claimant prove that the occurrence of the injury is capable of being

identified.  Edens v. Superior Marble & Glass, 346 Ark. 487, 58 S.W. 3d 369 (2001).  

Furthermore, while I note that the parties had originally stipulated that the

employee/employer relationship existed on March 3, 2011, the pre-hearing order does not

indicate that the injury occurred on that date.  In fact, a review of the claimant’s pre-hearing

questionnaire which was submitted as an exhibit at the time of the hearing clearly indicates

that claimant was contending that his injury occurred on February 24, 2011.  Also

introduced into evidence was Form AR-C which also indicates that claimant was alleging

an injury date of February 24, 2011.  While claimant did indicate at his deposition that the

injury occurred on April 27, 2011, the claimant was obviously mistaken and a review of

Form AR-C indicates April 27 was the date that form was signed.  

In short, I find that claimant has adequately identified the date of his accident.  I do

not find these other dates to be indicative that claimant’s testimony is not credible.

I also note that respondent contends that claimant has offered different versions as

to how his injury occurred.  Admittedly, when claimant initially sought medical treatment

he indicated that his problems were caused by a fall at work, not an incident where he was

kneed in the buttocks.  Claimant admitted at the hearing that this history was incorrect and

when asked to explain stated that he had given a history of falling at work “because I was

embarrassed that a girl hit me.”  

After my observation of claimant’s demeanor and appearance at the time of the

hearing, as well as my review of his testimony, I find claimant to be a credible witness and

find his explanation for the incorrect history to likewise be credible.

I also note that there is some discrepancy in the history in the report of March 7,

2011 which indicates that claimant’s girlfriend kicked him in the buttocks.  There is no

evidence that Doling was claimant’s girlfriend or is there any other evidence that claimant

was struck by anyone but Doling.
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Finally, with respect to all of the discrepancies regarding the date of occurrence, the

history of a fall at work versus being kneed in the buttocks, and the girlfriend, I believe it

is important to note one very important fact.  That is that the respondent believed this

incident occurred as described by claimant and because of that Doling was terminated

from her employment with respondent.  Testifying at the hearing was Jason Oliver who is

currently the general manager for Car Mart in Fort Smith.  In February and March of 2011

he was the general manager of respondent’s store in Fayetteville and he was claimant’s

supervisor.  Oliver testified that he had no reason to doubt what he was told by the

claimant about the incident and he also testified that after speaking with Doling about the

incident he made the determination to terminate her.  Given this evidence, it is clear that

the respondent believed that claimant had been kneed in the buttocks by Doling while at

work.  In my opinion, this corroborates claimant’s testimony with regard to how the injury

occurred.

Respondent contends that claimant was the victim of an assault by Doling and

because that assault was unrelated to work it is not compensable.  The law regarding

assaults and horseplay is codified at A.C.A. §11-9-102(5)(B)(i) which states:

Injury to any active participant in assaults or combats
which, although they may occur in the workplace, are
the result of nonemployment-related hostility or animus
of one, both, or all of the combatants and which said
assault or combat amounts to a deviation from customary
duties; further, except for innocent victims, injuries
caused by horseplay shall not be considered to be
compensable injuries; (Emphasis added.)

Although the statute and case law does discuss assaults which are the result of

non-work related hostility, the statute clearly indicates that in order for that to be a bar to

a claim the injured employee must be an active participant.  There is no evidence that the

claimant was an active participant under the circumstances in this case.  Almost this same

exact scenario occurred in Flowers v. Arkansas Highway & Transportation Department, 62
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Ark. App. 108, 968 S.W. 2d 660 (1998).  In that particular case, the claimant suffered a

compensable injury when a co-employee pulled a chair out from under Flowers while she

was seated and changing from her work clothes into her street clothes.  In denying the

claim, the Commission noted that the pulling of the chair out from underneath the claimant

was an assault but there was no evidence that the assault arose out of the employment

relationship between the claimant and the co-worker.  Therefore, the Commission

reasoned that because the incident did not arise out of work-related animus or hostility the

injury was not compensable.  The Court of Appeals reversed that decision stating:

It is clear to us that the injury suffered by appellate does
not fall under the exclusion of Arkansas Code Annotated
section 11-9-102(5)(B)(i).  The first words of the sub-
section plainly state that coverage is barred for injury
“to any active participant in assaults or combats”.  
Evidence before the Commission shows that the 
appellate had not clocked out and was sitting in the
chair changing clothes.  She was doing exactly what
her employer required her to do and thus was performing
services for the employer.  There was no evidence before
the Commission from which reasonable minds could have
concluded that appellate was an active participant in the
assault upon her.

Likewise, in this case, the claimant was at work and performing the job that his

employer required him to do, stocking shelves, when he was kneed in the buttocks by

Doling.  There is no evidence that claimant was an active participant; therefore, I do not

find that claimant’s claim for injury is barred by the provisions of A.C.A. §11-9-102(5)(B)(i).

Furthermore, while respondent has labeled this accident as an assault, I believe that it

might also correctly be labeled as “horseplay”.  A.C.A. §11-9-102(5)(B)(i) also indicates

that innocent victims of horseplay are not barred from compensation benefits.  Just as

there is no evidence that claimant was an active participant, there is no credible evidence

indicating that claimant was anything other than an innocent victim when he was kneed by

Doling.
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I find that claimant has met his burden of proving by a preponderance of the

evidence that he suffered a compensable injury to his buttocks on or about February 24,

2011.  Claimant testified that on or about that date while he was performing stocking

duties, he was kneed in the buttocks by Doling.  Claimant testified that after the incident

he felt some numbness and that within the next couple of days his buttocks area began to

hurt.  Claimant subsequently sought medical treatment originally attributing this to a fall

at work because he was embarrassed, but claimant subsequently admitted that he was

kneed in the buttocks.  Claimant’s testimony regarding this incident’s occurrence is

corroborated by the fact that respondent after an investigation terminated Doling for

kneeing an employee in the tailbone.

Based upon the claimant’s testimony which I find to be credible after my

observations of his demeanor and appearance at the hearing as well as the remaining

evidence presented, I find that claimant has met his burden of proving by a preponderance

of the evidence that he suffered an injury which arose out of and in the course of his

employment with respondent and that the injury was caused by a specific incident

identifiable by time and place of occurrence.

I also find that claimant has proven by a preponderance of the evidence that the

injury caused internal physical harm to his body which required medical services and that

claimant has offered medical evidence supported by objective findings establishing an

injury.  As previously noted, claimant eventually came under the care of Dr. Nowlin, a

specialist, who observed a large wound in claimant’s left buttock area outside the anal

area.  Dr. Nowlin subsequently provided medical treatment for that injury.

Based upon the foregoing, I find that claimant has met his burden of proving by a

preponderance of the evidence that he suffered a compensable injury to his left buttock

while employed by respondent on or about February 24, 2011.  

I find that respondent is liable for payment of all reasonable and necessary medical
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treatment provided in connection with claimant’s compensable injury beginning on March

7, 2011.  This finding is based upon claimant’s failure to give notice of the alleged injury

to the respondent prior to that date.  Pursuant to the provisions of A.C.A. §11-9-701 an

employer is not responsible for medical benefits prior to receipt of an employee’s report

of injury unless the injury rendered the employee physically or mentally unable to do so.

This failure to give notice may also be excused if the employer had knowledge of the injury

or death; if the employee had no knowledge that the condition arose out of and in the

course of his employment or if the Commission excuses the failure on the grounds that for

some other satisfactory reason notice could not be given.  In this particular case, claimant

testified that he did not immediately report the incident because it did not become sore for

a couple of days later.  When claimant did report the injury he simply mentioned it to

another employer who in turn reported the incident to Oliver, respondent’s general

manager.  Oliver then telephoned the claimant who reported the incident.  Claimant

testified that he does not know when this conversation between he and Oliver took place.

Given the fact that the documentary evidence contains a report from the respondent

terminating the employment of Doling as a result of the injury and this report is dated

March 7, 2011, it is clear that as of that date the respondent was aware of the injury.

Therefore, I find that respondent is liable for payment of all reasonable and necessary

medical treatment beginning March 7, 2011.  

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable injury to his buttocks on or about February 24, 2011.

Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s compensable injury beginning on March 7, 2011.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the
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amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $298.25.

IT IS SO ORDERED.

                                                                        
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

  


