
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F507644

MAHDI NAMMARI, Employee  CLAIMANT

TYSON FOODS, INC., Self-Insured Employer  RESPONDENT

OPINION FILED NOVEMBER 2, 2011

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant appearing pro se.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On October 10, 2011, the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on September 7, 2011, and

a pre-hearing order was filed on September 8, 2011.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior opinions are final and res judicata.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment.

2.   Temporary total disability benefits from July 12, 2010 through a date yet to be

determined. 

The claimant contends he is entitled to receive additional medical treatment as well

as temporary total disability benefits from July 12, 2010 through a date yet to be

determined. 

The respondent’s contentions are set forth in its pre-hearing questionnaire which
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is attached as Exhibit #1 to the pre-hearing order (Commission Exhibit #1).

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on September 7, 2011, and contained in a pre-hearing order filed September

8, 2011, are hereby accepted as fact.

2.    Claimant has failed to prove by a preponderance of the evidence that he is

entitled to additional medical treatment or temporary total disability benefits for his

compensable foot injury.   

FACTUAL BACKGROUND

The claimant suffered a compensable injury on February 2, 2005 when his right foot

struck a steel ladder while working for respondent.  After some initial medical treatment

from Dr. Dunaway claimant was referred to a podiatrist, Dr. Aquilar.  Dr. Aquilar diagnosed

claimant’s condition as a fracture of the Lisfranc’s joint of the right foot and a contusion of

the right fibular.  Dr. Aquilar prescribed claimant a removable boot cast and indicated that

claimant could return to work on light duty as of March 9, 2005.  When claimant’s condition

did not improve, Dr. Aquilar recommended a surgical correction.  Before that surgery could

be performed claimant was evaluated by Dr. Kelly, an orthopaedist, on September 1, 2005

for a second opinion.  Dr. Kelly recommended that claimant undergo an evaluation by an

orthopaedic foot specialist which resulted in an evaluation on September 14, 2005 from

Dr. Pleimann.  Dr. Pleimann disagreed with the diagnosis of a Lisfranc-type injury and
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instead indicated that he believed claimant had contused the deep peroneal nerve which

because of its location had remained hypersensitive.  Dr. Pleimann recommended a

surgical procedure to alleviate this condition and that surgery was performed on January

9, 2006.

Dr. Pleimann’s medical reports indicate that after that surgery the claimant

continued to have problems with his right foot.  Dr. Pleimann referred claimant to Dr.

Rutherford for further evaluation and treatment of possible reflex sympathetic dystrophy

(“RSD”). Dr. Rutherford ordered further testing which was negative for RSD and he

subsequently ordered a functional capacities evaluation.  The functional capacities

evaluation dated June 14, 2006 indicated that claimant gave an unreliable effort.  In a

report dated July 31, 2006 Dr. Rutherford assigned the claimant an impairment rating of

2% to the body as a whole or 5% to the lower extremity.

Following his release by Dr. Rutherford, claimant filed for and received a change

of physician order to Dr. Aquilar.  Dr. Aquilar subsequently performed surgery for his

previously diagnosed Lisfranc’s fracture on November 3, 2006.

After that surgical procedure a hearing was conducted on February 26, 2007 on

claimant’s claim for additional compensation benefits.  In an opinion filed April 17, 2007,

it was found that claimant was entitled to additional temporary total disability benefits from

February 20, 2006 through July 31, 2006.  Claimant was also found to be entitled to

temporary total disability benefits beginning October 2, 2006 and continuing through a

date yet to be determined.  In that opinion it was also determined that claimant had failed

to prove by a preponderance of the evidence that he was entitled to compensation benefits

pursuant to A.C.A. §11-9-505(a) and that respondent was liable for payment of medical

treatment received from Dr. Aquilar between September 25, 2006 and November 28, 2006.

After claimant’s second surgical procedure by Dr. Aquilar in November 2006 he

continued to have complaints of pain in his right foot.  Dr. Aquilar believed claimant was
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suffering from reflex sympathetic dystrophy and as a result recommended that claimant

undergo an evaluation by a neurologist.  In 2008 claimant moved out of state and was

evaluated by Dr. Odell on August 1, 2008.  Dr. Odell indicated that claimant’s history and

physical exam were consistent with lower extremity neuropathy secondary to chronic

regional pain syndrome.  Dr. Odell recommended treatment in the form of nerve blocks.

Claimant subsequently moved back to Arkansas and returned to see Dr. Aquilar on

January 21, 2009.  Dr. Aquilar again indicated that he believed the claimant suffered from

reflex sympathetic dystrophy and again referred claimant to a neurologist or pain specialist

for treatment.

On June 18, 2009 claimant was evaluated by Dr. Qureshi.  Dr. Qureshi diagnosed

claimant’s condition as chronic pain syndrome and right lower extremity foot reflex

sympathetic dystrophy.  In addition, Dr. Qureshi also referred claimant to Dr. Saleh, a

neurologist, to determine whether there was any other medication that could be used for

claimant’s RSD.

Claimant was evaluated by Dr. Saleh on July 22, 2009, and he noted that claimant’s

history and examination were suggestive of reflex sympathetic dystrophy in the right foot

and leg.  Dr. Saleh recommended treatment in the form of a nerve conduction study of the

right lower extremity and screening lab work.  The nerve conduction test ordered by Dr.

Saleh returned as normal.

Respondent did not accept liability for claimant’s diagnosis of reflex sympathetic

dystrophy and as a result claimant filed a claim requesting medical for treatment of that

condition as well as additional temporary total disability benefits.  A hearing was conducted

on December 6, 2010, and an opinion was filed on January 5, 2011.  In that opinion it was

held that claimant had failed to prove by a preponderance of the evidence that he was

entitled to additional medical treatment for reflex sympathetic dystrophy.  It was also

determined that claimant had failed to prove by a preponderance of the evidence that he
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was entitled to additional temporary total disability benefits subsequent to July 12, 2010.

That opinion was appealed by the claimant to the Full Commission which in an opinion

filed May 2, 2011 affirmed and adopted the January 5, 2011 opinion.

Claimant has now filed this claim contending that he is entitled to additional medical

benefits for his compensable right foot injury as well as additional temporary total disability

benefits.

ADJUDICATION

The prior opinion found that claimant was not entitled to additional medical

treatment for reflex sympathetic dystrophy.  That opinion is final and claimant  cannot be

entitled to medical benefits for that condition.  However, claimant contends that he is

entitled to additional medical treatment for his compensable right foot injury.  Claimant has

the burden of proving by a preponderance of the evidence that he is entitled to additional

medical treatment.  Dalton v. Allen Engineering Company, 66 Ark. App. 201, 989 S.W. 2d

543 (1999).  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he is entitled to any additional medical benefits or

temporary total disability benefits for his compensable right foot injury.

In the prior opinion it was determined that claimant was not entitled to additional

medical treatment for reflex sympathetic dystrophy.  This opinion was based primarily upon

the opinion of Dr. Earl Peeples who performed an extensive and thorough examination of

the claimant on May 11, 2010.  A review of Dr. Peeples’ medical report of that date

indicates that he reviewed all of claimant’s prior medical records and testing including a

triphasic bone scan in June 2006 which revealed no evidence of reflex sympathetic

dystrophy.  Dr. Peeples also performed foot radiographs and performed various
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measurements of the claimant’s feet which showed no difference between his right and left

feet.  Based upon his examination it was Dr. Peeples’ opinion that claimant did not have

the criteria necessary to diagnose him as suffering from reflex sympathetic dystrophy or

complex regional pain disorder.  Significantly, Dr. Peeples went on to indicate that claimant

was capable of returning to seated employment and he also recommended that claimant

undergo psychological testing to determine a basis for his continued foot symptoms.  In

a subsequent report dated June 24, 2010 Dr. Peeples indicated that claimant had not kept

his scheduled appointment for the MMPI.  

With respect to claimant’s current contention that he is entitled to additional medical

treatment, I still find that Dr. Peeples’ opinion is entitled to great weight.  Dr. Peeples did

recommend additional treatment in the form of an MMPI; however, claimant apparently did

not appear at the scheduled appointment.

Since the time of the last hearing claimant has also been evaluated by Dr. Knubley,

a neurologist.  In a report dated September 27, 2011, Dr. Knubley indicates that claimant

has some symptoms and features that would be consistent with reflex sympathetic

dystrophy.  However, this condition has previously been found not to be compensable.  Dr.

Knubley also recommended that claimant undergo an MRI scan of the lumbar spine to

determine whether claimant’s foot problems were related to a problem with his back.  To

the extent that claimant’s right foot problems could be related to his back, there has been

no finding that claimant suffered any compensable injury to his lumbar spine as a result

of the original injury on February 2, 2005. 

In summary, while claimant continues to have complaints with his right foot, there

is insufficient credible evidence indicating that those additional right foot problems are

causally related to the injury of February 2, 2005.  First, it has previously been determined

that claimant is not entitled to medical treatment for reflex sympathetic dystrophy.

Furthermore, to the extent that Dr. Knubley is of the opinion that claimant’s complaints
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might be related to problems involving his lumbar spine, there is no evidence indicating

that claimant suffered an injury to his lumbar spine on February 2, 2005.  Accordingly, for

the foregoing reasons, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he is entitled to additional medical treatment for his

compensable right foot injury.

Likewise, based upon this same evidence, I find that claimant has failed to meet his

burden of proving by a preponderance of the evidence that he is entitled to additional

temporary total disability benefits.  As previously noted, it was determined at the time of

the prior hearing on December 6, 2010 that claimant was not entitled to additional

temporary total disability benefits subsequent to July 12, 2010.  That decision is final and

there has been no additional evidence submitted which would indicate that claimant’s

condition with respect to his compensable right foot injury has changed as of the date of

that hearing.  The issues addressed in Dr. Knubley’s medical report are not causally

related to claimant’s compensable right foot injury.  Therefore, I find that claimant has

failed to prove by a preponderance of the evidence that he is entitled to temporary total

disability benefits.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he is entitled

to additional medical benefits and/or temporary total disability benefits as a result of his

compensable injury.  Claimant’s claim for additional compensation benefits is hereby

denied and dismissed.

The respondent is ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $200.15.

IT IS SO ORDERED.
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GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


