
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F507644

MAHDI NAMMARI, Employee  CLAIMANT

TYSON FOODS, INC., Self-Insured Employer  RESPONDENT

OPINION FILED JANUARY 5, 2011

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On December 6, 2010, the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on October 13, 2010, and a

pre-hearing order was filed on October 14, 2010.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.    The Arkansas Workers’ Compensation Commission has jurisdiction of the

within claim.

2.   The April 17, 2007 opinion is final.

3.   Respondent paid temporary total disability as awarded in the April 17, 2007

opinion through July 12, 2010.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment for RSD/CRPS.

2.   Claimant’s entitlement to additional temporary total disability benefits.

3.   Attorney fee.

The claimant contends he suffers from RSD/CRPS as a result of his compensable
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injury and is in need of additional medical treatment.  He also requests additional

temporary total disability and an attorney fee. 

The respondent contends that claimant is not entitled to additional medical benefits

or additional temporary total disability benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on October 13, 2010, and contained in a pre-hearing order filed October 14,

2010, are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to additional medical treatment for RSD/CRPS.

3.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to additional temporary total disability benefits subsequent to July 12, 2010, the

stipulated date through which respondent last paid temporary total disability benefits

pursuant to the April 17, 2007 opinion.   

FACTUAL BACKGROUND

The claimant suffered a compensable injury to his right foot while working for

respondent on February 2, 2005 when he struck a steel ladder.  After some initial medical

treatment from Dr. Dunaway, claimant was referred to Dr. Aquilar, podiatrist.  Dr. Aquilar

diagnosed claimant’s condition as a fracture of the Lisfranc’s joint of the right foot and a

contusion of the right fibular.  Dr. Aquilar prescribed claimant a removable boot cast and
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indicated that claimant could return to work on light duty as of March 9, 2005.  Thereafter,

claimant continued to receive medical treatment from Dr. Aquilar and when claimant’s

condition did not improve Dr. Aquilar recommended a surgical correction.  Before that

surgery could be performed claimant was evaluated by Dr. Kelly, an orthopaedist, on

September 1, 2005 for a second opinion.  Dr. Kelly recommended that claimant undergo

an evaluation by an orthopaedic foot specialist which resulted in an evaluation by Dr.

Pleimann on September 14, 2005.  Dr. Pleimann disagreed with the diagnosis of a

Lisfranc-type injury and instead indicated that he believed claimant had contused the deep

peroneal nerve which because of its location had remained hypersensitive.  Dr. Pleimann

recommended a surgical procedure to alleviate this condition and that surgery was

performed on January 9, 2006.  

Medical reports from Dr. Pleimann subsequent to the surgery indicate that claimant

continued to have problems with his right foot.  Dr. Pleimann referred claimant to Dr.

Rutherford for further evaluation and treatment of possible reflex sympathetic dystrophy

(“RSD”).  Dr. Rutherford ordered further testing which was negative for reflex sympathetic

dystrophy and he subsequently ordered a functional capacities evaluation.  The functional

capacities evaluation dated June 14, 2006 indicated that claimant gave an unreliable

effort.  In a report dated July 31, 2006 Dr. Rutherford assigned the claimant an impairment

rating of 2% to the body as a whole or 5% to the lower extremity.

Following his release by Dr. Rutherford, claimant filed for and received a change

of physician order to Dr. Aquilar.  Dr. Aquilar subsequently performed surgery for his

previously diagnosed Lisfranc’s fracture on November 3, 2006.  

Subsequent to that surgical procedure claimant filed a claim for additional

compensation benefits and a hearing was conducted on February 26, 2007.  In an order

filed April 17, 2007 it was found that claimant was entitled to temporary total disability

benefits beginning February 20, 2006 and continuing through July 31, 2006.  Claimant was
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also found to be entitled to temporary total disability benefits beginning October 2, 2006

and continuing through a date yet to be determined.  The parties have stipulated that in

accordance with that order the respondent paid claimant temporary total disability benefits

through July 12, 2010.  In the April 17, 2007 opinion it was also determined that claimant

had failed to prove by a preponderance of the evidence that he was entitled to

compensation benefits pursuant to A.C.A. §11-9-505(a) and that respondent was liable for

payment of medical treatment received from Dr. Aquilar between September 25, 2006 and

November 28, 2006.  That opinion was not appealed by either party.

Since the time of claimant’s second surgery by Dr. Aquilar in November of 2006, he

has continued to have complaints of pain in his right foot.  Dr. Aquilar believed claimant

was suffering from reflex sympathetic dystrophy and as a result recommended that

claimant undergo an evaluation by a neurologist.  In 2008 the claimant moved out of state

and was evaluated by Dr. Odell on August 1, 2008.  In his report of that date Dr. Odell

indicated that claimant’s history and physical exam were consistent with lower extremity

neuropathy secondary to chronic regional pain syndrome (“CRPS”).  Dr. Odell

recommended that the claimant undergo treatment in the form of nerve blocks.  

Claimant subsequently moved back to Arkansas and returned to see Dr. Aquilar on

January 21, 2009.  Dr. Aquilar again indicated that he believed claimant suffered from

reflex sympathetic dystrophy and again referred claimant to a neurologist or pain physician

for treatment.  Dr. Aquilar also provided treatment in the form of injections and

medications.

On June 18, 2009, claimant was evaluated by Dr. Qureshi.  Dr. Qureshi diagnosed

claimant’s condition as chronic pain syndrome and right lower extremity foot reflex

sympathetic dystrophy.  Dr. Qureshi recommended that claimant undergo a psychological

evaluation for the purpose of a spinal cord stimulation trial.  In addition, Dr. Qureshi also

referred claimant to Dr. Saleh, neurologist, to determine whether there was any other
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medication that could be used for claimant’s RSD.

Claimant was evaluated by Dr. Saleh on July 22, 2009, and he noted that claimant’s

history and examination were suggestive of reflex sympathetic dystrophy in the right foot

and leg.  Dr. Saleh recommended treatment in the form of a nerve conduction study of the

right lower extremity and screening lab work.  The nerve conduction test ordered by Dr.

Saleh subsequently returned as normal.  Dr. Saleh recommended that claimant follow up

with Dr. Qureshi for possible spinal cord stimulator or injections.  In a report dated August

26, 2009, Dr. Qureshi indicated that claimant wished to proceed with the spinal cord

stimulator trial, but Dr. Qureshi recommended the claimant undergo an evaluation by a

psychologist first prior to the stimulator trial.

Claimant has filed this claim contending that he is entitled to additional medical

treatment for reflex sympathetic dystrophy and/or CRPS.  In addition, he requests

additional temporary total disability benefits as well as a controverted attorney fee.

 

ADJUDICATION

Claimant contends that he is entitled to additional medical treatment for RSD/CRPS.

Claimant has the burden of proving by a preponderance of the evidence that he is entitled

to additional medical treatment.  Dalton v. Allen Engineering Company, 66 Ark. App. 201,

989 S.W. 2d 543 (1999).  After reviewing the evidence in this case impartially, without

giving the benefit of the doubt to either party, I find that claimant has failed to meet his

burden of proving by a preponderance of the evidence that he is entitled to additional

medical treatment for RSD/CRPS.  

As previously noted, claimant has been evaluated by a number of physicians

including Dr. Aquilar, Dr. Qureshi, and Dr. Saleh.  All of those physicians are of the opinion

that claimant suffers from reflex sympathetic dystrophy and is in need of medical treatment.

In contrast to the opinions of those physicians is the opinion of Dr. Earl Peeples,
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orthopaedic surgeon.  Claimant underwent an evaluation by Dr. Peeples on May 5, 2010.

In a report dated May 11, 2010, Dr. Peeples stated that he did not believe the claimant

suffered from reflex sympathetic dystrophy.  I find that the opinion of Dr. Peeples is entitled

to greater weight than that of the remaining physicians in this case.

In addition to obtaining a history from the claimant, Dr. Peeples’ medical report

indicates that he reviewed the claimant’s records including test results from the claimant’s

right lower extremity.  This included a triphasic bone scan from June 2006 which revealed

no evidence of reflex sympathetic dystrophy.  In addition to reviewing claimant’s prior

medical records and testing, Dr. Peeples also ordered radiographs of the claimant’s feet

and compared the two.  He noted that the comparison of the foot radiographs taken were

symmetric in their appearance and density and did not reflect any evidence of dystrophy.

Significantly, Dr. Peeples’ medical report contains various measurements taken of the

claimant’s left and right lower extremities with the measurements of both extremities being

the same.  Dr. Peeples also noted that claimant informed him that after he walked for 10

minutes his foot would swell.  Dr. Peeples indicated that he had claimant walk for 10

minutes and measured his feet and observed no change in claimant’s measurements.

Significantly, Dr. Peeples noted that there were “no signs of dystrophy by exam, no hair

changes, no nail changes and no major color or turgor changes.”  Based upon his review

of all of those factors, Dr. Peeples noted that claimant did not have the criteria necessary

to diagnose him as suffering from reflex sympathetic dystrophy or complex regional pain

disorder.  He noted in particular the fact that claimant did not have a positive bone scan

and that his foot radiographs were symmetric in their appearance and density and that his

measurements of muscle size, hair appearance, and appearance of nails were all

symmetric.  Dr. Peeples went on to indicate that claimant was capable of seated

employment and that he should undergo psychological testing to determine a basis for his

symptoms.
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In contrast to Dr. Peeples’ detailed report, I note that neither Dr. Aquilar, Dr.

Qureshi, or Dr. Saleh’s reports indicate that they have reviewed all medical records and

have reviewed all prior testing such as the bone scan which revealed no evidence of reflex

sympathetic dystrophy.   Significantly, their medical reports do not contain notation of

radiographs such as that performed by Dr. Peeples which indicate differences in the

claimant’s left and right lower extremities.  Not only did Dr. Peeples perform the

radiographs, but he also measured various parts of the claimant’s lower extremities and

determined that there was no difference.

In short, I find that the opinion of Dr. Peeples is credible and entitled to great weight

in this case, greater weight than the opinions of the other physicians.  As previously noted,

Dr. Peeples reviewed all of claimant’s prior medical records as well as prior testing.  Dr.

Peeples also performed radiographs which revealed no difference in the size of claimant’s

left and right extremities and he also performed various measurements which likewise

revealed no difference in size.  Finally, Dr. Peeples noted that there were no signs of

dystrophy by exam such as hair changes, nail changes, or major color changes.  Based

upon the opinion of Dr. Peeples, I find that claimant has failed to meet his burden of

proving by a preponderance of the evidence that he is entitled to additional medical

treatment for RSD/CRPS.

Likewise, also based upon the opinion of Dr. Peeples, I find that claimant has failed

to prove by a preponderance of the evidence that he is entitled to additional temporary

total disability benefits subsequent to July 12, 2010, the date he last received payment

from the respondent.  Dr. Peeples stated in his report of March 11, 2010, that claimant was

capable of working at seated employment.  Accordingly, based upon this opinion of Dr.

Peeples, I find that claimant is not entitled to additional temporary total disability benefits.
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ORDER

Claimant has failed to prove by a preponderance of the evidence that he is entitled

to additional medical treatment for RSD/CRPS.  In addition, claimant has failed to prove

by a preponderance of the evidence that he is entitled to additional temporary total

disability benefits.  Therefore, his claim for additional compensation benefits is hereby

denied and dismissed.

The respondent is ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $337.83.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


