
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  G104253

TYLER MOORE, Employee  CLAIMANT

MILL-TEL, INC., Employer  RESPONDENT

PRAETORIAN INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED OCTOBER 4, 2011

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by MARK FREEMAN, Attorney, Fayetteville, Arkansas.

Respondents represented by ANDREW IVEY, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On September 14, 2011, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 13, 2011, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on April

29, 2011.

3.   Respondent has controverted this claim in its entirety.

At the time of the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $564.36 which would entitle him to compensation at the rates of

$376.00 for total disability and $282.00 for permanent partial disability.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of hernia on April 29, 2011.
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2.   Related medical.

3.   Temporary total disability benefits.

4.   Attorney fee.

The claimant contends he suffered a compensable hernia injury and that he is

entitled to related medical, temporary total disability benefits, and an attorney fee.

The respondents contend that claimant cannot prove the compensability of his

alleged hernia injury pursuant to A.C.A. §11-9-523(a)(1)-(5) and he therefore is not entitled

to medical and indemnity benefits associated with same.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on July 13, 2011, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   The parties’ stipulation that claimant  earned an average weekly wage of

$564.36 which would entitle him to compensation at the rates of $376.00 for total disability

benefits and $282.00 for permanent partial disability benefits is also hereby accepted as

fact.

3.   Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable hernia on April 29, 2011.  

4.  Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable hernia.

5.   Claimant is entitled to temporary total disability benefits beginning April 30, 2011
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and continuing through July 8, 2011.

6.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.

FACTUAL BACKGROUND

The claimant is a 23-year-old man who began working for the respondent in August

or September of 2010.  The respondent is a subcontractor for Cox Communications.

Claimant’s job duties for the respondent included the installation and disconnecting of

cable, laying cable, and answering calls of Cox Communications.

Claimant testified that on April 19, 2011, he went to a home in  Fayetteville to repair

a phone data problem.  In the course of making this repair he testified that it was

necessary for him to take covers off of the phone jacks and check the wiring.  After he had

corrected the problem he was putting covers back on and squatted down to his knees to

reach a jack when he “felt a rip.  And, you know, I was like maybe my testicles had twisted

when I did that.  And when I stood right back up, the pain wasn’t gone, it was actually

worse than when I bent down.”  Claimant testified that he proceeded to put the cover back

on and called his supervisor, Kerry Lindley, and reported the incident.  Claimant testified

that Lindley recommended that he take his lunch break in order to see if the pain would go

away.  Claimant testified that he went to Cici’s Pizza and when he sat down he threw up

on his plate.  Claimant then went to his truck and called Lindley and informed him that he

was going to seek medical treatment.  Claimant sought medical treatment at the MediServe

Walk-In Clinic and was diagnosed with an acute indirect inquinal hernia.  Claimant was

taken off work and referred for a surgical consultation.  

Claimant underwent the surgical consultation from Dr. Mullis on May 2, 2011.  Dr.

Mullis diagnosed claimant as suffering from a left inquinal hernia and recommended

surgery.  He also took claimant off work while this surgery was scheduled.  Dr. Mullis
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performed the surgery to repair claimant’s hernia on June 17, 2011.  

Claimant has filed this claim contending that he suffered a compensable injury in

the form of a hernia while employed by the respondent.  He seeks payment of related

medical treatment, temporary total disability benefits, and a controverted attorney fee.

ADJUDICATION

Compensability for hernias is governed by the provisions of A.C.A. §11-9-523.

Subsection (a) of that statute states as follows:

   (a) In all cases of claims for hernia, it shall be shown to the
satisfaction of the Workers’ Compensation Commission:

       (1)  That the occurrence of the hernia immediately followed
as the result of sudden effort, severe strain, or the
application of force directly to the abdominal wall;

          (2)  That there was severe pain in the hernial region;
       (3)  That the pain caused the employee to cease work

immediately;
       (4)  That notice of the occurrence was given to the employer

within forty-eight (48) hours thereafter;
       (5)  That the physical distress following the occurrence of

the hernia was such as to require the attendance of a
licensed physician within seventy-two (72) hours after
the occurrence.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he suffered a compensable hernia while employed by respondent on

April 29, 2011.

Before discussing the specific hernia requirements, it is first necessary to address

the confusion over the date of the accident with regard to whether it was April 19 or April

29, 2011.  At the hearing, claimant testified that the incident occurred on April 19, 2011,

but subsequently admitted that that date might be incorrect and the actual date of accident

might have been April 29, 2011.  I note that at the time of the pre-hearing conference

claimant’s claim of injury was for April 29, 2011.  Furthermore, the medical report from
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MediServe Clinic dated April 29, 2011 indicates that the hernia occurred approximately one

hour earlier.   In addition, although the report was not submitted into the record,

respondent’s attorney mentioned the respondent’s First Report of Injury which indicated

the date of injury as April 29.

Introduced into evidence in this case was a medical record from MediServe dated

April 19, 2011.  That medical report is called After Care Instructions.  Significantly, that

report does not mention any condition or what treatment was provided to the claimant on

that day.  Certainly, it does not stand for the proposition that claimant was provided

treatment for a hernia on that day.  Claimant testified at the hearing that he went to the

MediServe for his medical treatment and there is no indication that the treatment he

received on April 19 was for a hernia.  

Based upon the foregoing evidence, I believe that the actual date of injury in this

case was April 29, 2011, not April 19, 2011.  This is supported by the April 29 MediServe

medical report as well as the respondent’s First Report of Injury.  In addition, as previously

noted, claimant testified that he could be mistaken as to the date of the occurrence.

Accordingly, I find that the date of injury was April 29, 2011.  

I also find that claimant has satisfied all of the elements of compensability for a

hernia as required by A.C.A. §11-9-523(a).  First, I find that claimant’s hernia immediately

followed as a result of sudden effort, severe strain, or the application of force directly to the

abdominal wall and that he suffered severe pain in the hernial region.  Claimant testified

that he squatted down to his knees in order to reach a phone jack when he felt a ripping

sensation in his abdominal area.  While there was some questioning of the claimant with

regard to whether he was performing his usual job on that date or whether he was doing

any lifting at that time, those are not requirements of a compensable hernia.  Instead, it

must only be shown that the hernia occurred immediately after sudden effort, severe strain,

or the application of force directly to the abdominal wall.  The claimant squatting down to
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his knees and suffering a hernia would certainly indicate that it was the result of sudden

effort, severe strain, or the application of force directly to the abdominal wall.  Likewise,

claimant testified that he had severe pain in the hernial region.

I also find that claimant has satisfied the requirement that the pain caused him to

cease work immediately.

Q. How fast did you stop working?

A. I stopped instantly.  As soon as I felt that it was 
just - - I felt like I was literally going to throw up.  That’s
how much pain I was in.

Although claimant did complete his job of replacing the phone jack cover, claimant

nevertheless stopped work for a period of time immediately after the hernia occurred.

Finally, I also find that claimant provided notice of the occurrence to his employer

within 48 hours thereafter and that the physical distress was such to require the attendance

of a licensed physician within 72 hours after the occurrence of the hernia.  Here, claimant

credibly testified that he immediately called his supervisor and reported the incident.  Less

than one hour later claimant was seen for medical treatment at the MediServe Walk-In

Clinic.

In summary, I find that claimant has satisfied the requirements for proving a

compensable hernia pursuant to A.C.A. §11-9-523.  

Having proven a compensable hernia, respondent is liable for payment of all

reasonable and necessary medical treatment provided in connection with claimant’s

compensable hernia injury.

I also find that claimant is entitled to temporary total disability benefits beginning on

April 30, 2011, the date after the hernia occurred, and continuing through July 8, 2011, the

date he was released by his treating physician to return to work.  In order to be entitled to

temporary total disability benefits for an unscheduled injury, claimant has the burden of
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proving by a preponderance of the evidence that he remains within his healing period and

that he suffered a total incapacity to earn wages.  Arkansas State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  Here,

while Dr. Mullis, claimant’s primary treating physician, has not opined that claimant has

reached the end of his healing period, Dr. Mullis completed a form dated July 6, 2011,

indicating that as of July 8, 2011 claimant was released to return to light-duty work with no

lifting over 20 pounds for two weeks.  Thus, according to Dr. Mullis, claimant did not suffer

a total incapacity to earn wages beginning on July 8, 2011.  Even though claimant has not

yet returned to work for respondent or any other employer, it was the opinion that Dr. Mullis

that claimant was capable of returning to some type of work as of July 8, 2011.  

Based upon the foregoing evidence, I find that claimant is entitled to temporary total

disability benefits beginning April 30, 2011 and continuing through July 8, 2011.

Respondent has controverted claimant’s entitlement to these unpaid indemnity benefits.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable hernia while employed by respondent on April 29, 2011.

Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s compensable hernia.  Claimant is entitled to

temporary total disability benefits from April 30, 2011 through July 8, 2011.  Respondent

has controverted claimant’s entitlement to all unpaid indemnity benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded
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on medical benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $216.25.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


