
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G004260

PAUL MEADOWS, Employee  CLAIMANT

TYSON POULTRY, INC., Self-Insured Employer  RESPONDENT

OPINION FILED JULY 14, 2011

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On June 20, 2011, the above captioned claim came on for a hearing at Fort Smith,

Arkansas.   A pre-hearing conference was conducted on April 13, 2011, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to his back on February 22, 2010.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $314.00 for total disability benefits and $235.00 for permanent partial

disability benefits.

5.   Claimant reached maximum medical improvement on October 25, 2010, and

respondent is entitled to a credit for any benefits paid subsequent to that date.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Claimant’s entitlement to permanent partial disability benefits, including a rating

and wage loss.

2.   Attorney fee.

The claimant contends that he is entitled to permanent disability benefits greatly in

excess of his impairment rating.  Claimant may also contend that his impairment is higher

than that assessed by his treating physician because the apportionment made by Dr.

Standefer may not be consistent with the AMA Guides.  Claimant contends his attorney is

entitled to an appropriate attorney’s fee. 

The respondent contends that the February 22, 2010 injury did not result in

permanent impairment or permanent disability.  Claimant had a prior laminotomy and

diskectomy at L4-5 on May 5, 1998 by Dr. Queeney.  Claimant had additional problems

and testing in 2004 revealing abnormalities at other areas of the spine including L2-3 and

L3-4.  Respondent contends claimant’s back and left lower extremity condition preexisted

the February 22, 2010 injury.  Alternatively, claimant was terminated by Tyson for falsifying

quality assurance records.  Had he not been terminated for cause, claimant would have

continued to work for Tyson within whatever restrictions were placed on him by his treating

physicians.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on April 13, 2011, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.
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2.    Claimant has failed to prove by a preponderance of the evidence that he is

entitled to permanent partial disability benefits as a result of his compensable injury.

FACTUAL BACKGROUND

The claimant is a thirty-seven year old man who shortly after his high school

graduation went to work for respondent in its Van Buren facility.  Claimant eventually

requested a transfer to respondent’s Fort Smith facility where he was working on February

22, 2010.  

The claimant had a history of prior back problems in 1998 which resulted in surgery

to repair a herniated disc at the L4-5 level by Dr. Queeney on May 5, 1998.  Following that

surgical procedure claimant was released by Dr. Queeney on December 21, 1998 with an

8% impairment rating and a restriction of working only eight hours per day.

Claimant developed additional problems with his low back in 2004 and he was again

evaluated by Dr. Queeney.  Claimant underwent an MRI scan and a CT scan which

revealed a herniated disc at the L2-3 level and a disc bulge at the L3-4 level.  The medical

records indicate that surgery was discussed at that time but that Dr. Queeney eventually

did not recommend surgery.

Claimant suffered an admittedly compensable injury to his low back while working

for respondent on February 22, 2010 when he slipped and fell at the respondent’s facility.

After some initial medical treatment from Dr. Holder who ordered an MRI scan, claimant

was evaluated by Dr. Standefer, neurosurgeon.  An MRI scan of the claimant’s lumbar

spine revealed a bulge at the L3-4 and L4-5 levels.  Although surgery was discussed,

claimant has been treated conservatively with medication and lumbar steroid injections.

Dr. Standefer also indicated that claimant should pursue a walking program, exercise

program, and weight reduction.

In a report dated October 25, 2010, Dr. Standefer indicated that no surgical
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treatment was recommended at that time and he released claimant to return on an as-

needed basis.  In a subsequent report dated December 13, 2010, Dr. Standefer indicated

that as a result of claimant’s surgery in 1995 claimant would have been entitled to an

impairment rating of 10% to the body as a whole and that for his current problem of a

protrusion at the L3-4 level he would be entitled to an additional impairment rating of 1%

to the body as a whole.  Dr. Standefer also confirmed that claimant had reached maximum

medical improvement as of October 25, 2010.

Claimant has filed this claim contending that he is entitled to permanent partial

disability benefits including an impairment rating and wage loss as a result of his

compensable injury.  

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that he is

entitled to permanent partial disability benefits as the result of his compensable injury.

After reviewing the evidence in this case impartially, without giving the benefit of the doubt

to either party, I find that claimant has failed to prove by a preponderance of the evidence

that he is entitled to any permanent partial disability benefits as a result of his

compensable injury.

As previously noted, Dr. Standefer in his report of December 13, 2010 indicated that

claimant’s current problem was a disc protrusion at the L3-4 level.  For that protrusion, Dr.

Standefer assigned claimant an impairment rating in an amount equal to 1% to the body

as a whole.  Indeed, pursuant to Table 75 of the AMA Guides to the Evaluation of

Permanent Impairment, since claimant had a prior surgically treated disc for which he

would have been entitled to a 10% impairment rating, claimant would be entitled to an

additional 1% for each additional level.  Therefore, the 1% rating for the protrusion at the

L3-4 level is proper under the AMA Guides, Fourth Edition.  

While the impairment rating assigned by Dr. Standefer for claimant’s disc protrusion
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at the L3-4 level is proper, I note that the medical records indicate that this same finding

was made as a result of claimant’s low back complaints in 2004.  As a result of claimant’s

low back complaints in 2004 he returned to Dr. Queeney who ordered an MRI scan of

claimant’s lumbar spine.  Dr. Queeney’s report of June 10, 2004 indicates that the MRI

scan of May 7, 2004 reveals that claimant has “multiple disc protrusions at virtually all

lumbar segments.”  Based upon claimant’s continued complaints of pain, Dr. Queeney

ordered a CT scan of the claimant’s lumbar spine which was performed on June 29, 2004.

The findings on that CT scan include a mild broad-based disc bulge at the L3-4 level.  

Thus, although claimant’s primary complaint in 2004 was a herniated disc at the L2-

3 level, the findings in the form of an MRI scan and more specifically a CT scan indicate

that claimant had multiple disc protrusions at virtually all lumbar segments including the

L3-4 level, the same level and the same finding for which Dr. Standefer assigned the

additional 1% impairment rating.

With regard to this issue, I note that there is no indication that either Dr. Holder or

Dr. Standefer were aware of the claimant’s low back problems and testing in 2004 and if

so whether they had an opinion as to whether or not there are any additional findings

present in 2010 as opposed to 2004.

In short, claimant has the burden of proving by a preponderance of the evidence

that he is entitled to permanent partial disability benefits as a result of his compensable

injury.  Here, Dr. Standefer has opined that claimant’s current problem is a disc protrusion

at the L3-4 level for which he has assigned a 1% impairment rating.  However, this same

finding existed in 2004 as verified on a CT scan taken on June 29, 2004.  Accordingly, I

find that claimant has failed to prove by a preponderance of the evidence that this

protrusion which preexisted claimant’s compensable injury entitles him to permanent

partial disability benefits based upon a 1% impairment rating.

Having found that claimant has failed to prove by a preponderance of the evidence
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that he has suffered any permanent impairment as a result of his compensable injury, I

likewise find that claimant has failed to prove by a preponderance of the evidence that he

is entitled to any permanent partial disability benefits for a loss in wage earning capacity

as a result of his compensable injury.  In order to be entitled to any wage loss disability in

excess of permanent physical impairment, claimant must first prove by a preponderance

of the evidence that he sustained permanent physical impairment as a result of the

compensable injury.  Wal-Mart Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W. 3d 727

(2000); Needham v. Harvest Foods, 64 Ark. App. 141, 987 S.W. 2d 278 (1998).  Since

claimant did not prove by a preponderance of the evidence that he suffered any permanent

physical impairment as a result of his compensable injury, he is not entitled to any wage

loss disability.

Although it is not necessary for claimant to prove that he suffered a permanent

physical impairment in order to be entitled to wage loss disability if he proves that he is

permanently totally disabled, I note that claimant did not contend that he was permanently

totally disabled but instead simply sought permanent partial disability benefits.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he is entitled

to any permanent partial disability benefits as a result of his compensable injury.

Therefore, his claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $356.70.

IT IS SO ORDERED.

                                                                   
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


