
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F709320

SHERRY MCFEE, Employee  CLAIMANT

FIRST STATE BANK OF NWA, Employer  RESPONDENT #1

TRAVELERS INSURANCE COMPANY, Carrier RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND             RESPONDENT #2

OPINION FILED FEBRUARY 16, 2011 

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by PHILLIP CUFFMAN, Attorney, Little Rock, Arkansas.

Respondent #2 represented by CHRISTY KING, Attorney, Little Rock, Arkansas; although
not appearing at hearing.

STATEMENT OF THE CASE

On January 26, 2011, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on June 23, 2010, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed between claimant and

respondent #1 at all relevant times.

3.   The claimant sustained a compensable injury to her low back on April 30, 2007.

4.   The claimant was earning sufficient wages to entitle her to compensation at the
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weekly rates of $334.00 for total disability benefits and $251.00 for permanent partial

disability benefits.

At the time of the hearing the parties stipulated that respondent had accepted and

is paying permanent partial disability benefits based upon a 15% rating to the body as a

whole which was assigned by Dr. Raben.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to permanent total disability benefits.

2.   Attorney fee.

The claimant contends that as a result of her compensable injury she is entitled to

permanent and total disability benefits. 

Respondent #1 contends that the claimant is not permanently totally disabled.

Respondent #2 contends that if the claimant is found to be permanently and totally

disabled, the Trust Fund stands ready to commence weekly benefits in compliance with

A.C.A. §11-9-502.  Therefore, the Trust Fund has not controverted the claimant’s

entitlement to benefits.  

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on June 23, 2010, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   The parties’ stipulation that respondent #1 has accepted and is paying

permanent partial disability benefits based upon a 15% rating to the body as a whole as
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assigned by Dr. Raben is also hereby accepted as fact.

3.   Claimant has failed to prove by a preponderance of the evidence that she is

permanently totally disabled as a result of her compensable injury.  Claimant has proven

by a preponderance of the evidence that she has suffered a loss in wage earning capacity

as a result of her compensable injury in an amount equal to 60% to the body as a whole.

4.   Respondent #1 has controverted claimant’s entitlement to permanent partial

disability benefits in an amount equal to 60% to the body as a whole.

FACTUAL BACKGROUND

The claimant is a 60-year-old woman who began working for the respondent in 2003

as an operation officer.  Claimant testified that her job required her to oversee “everything”.

Specifically, claimant testified that she worked on new accounts and performed various

other clerical work such as stocking and filing.  Claimant testified that her stocking

responsibilities included everything from cokes to bags of coins to printer paper. On April

30, 2007, the claimant suffered an admittedly compensable injury to her back when she

tripped and fell over a chair in the teller’s area.  

After some initial medical treatment at the Washington Regional Medical Center

emergency room, claimant began treatment at the Washington Regional Family Clinic

where on May 4, 2007 she was diagnosed with a right shoulder sprain and lumbar strain.

Claimant was given medications and instructed to return to work whenever her pain was

manageable.  Claimant returned to work for respondent until some time prior to her

surgery.

Thereafter, claimant continued to be treated conservatively at the Washington

Regional Family Clinic with her treatment consisting of medication and physical therapy.

In addition, a lumbar MRI scan was ordered and performed on June 14, 2007.  Following

the MRI scan claimant was evaluated by Dr. Queeney at the River Valley Musculoskeletal
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Center on July 20, 2007.  Dr. Queeney in his report of that date indicated that he did not

believe the claimant had any significant compression and he would not recommend any

surgery at that point.  Instead, Dr. Queeney recommended that claimant continue

conservative treatment with her primary care physician.  

On January 11, 2008, claimant began treatment with Dr. Raben, an orthopaedic

surgeon.  Following his review of the claimant’s MRI scan on January 21, 2008, Dr. Raben

diagnosed claimant as suffering from a disc herniation.  He indicated that claimant could

continue working with restrictions and that her work should be guided by her pain pattern.

In addition, Dr. Raben also ordered a CT scan and physical therapy.

It appears from a review of the medical records that it took a period of time to obtain

approval of the CT scan.  After the scan was performed, Dr. Raben in a report dated July

22, 2008 indicated that claimant suffered from at least three if not four painful discs.  Dr.

Raben opined that injection therapy should be considered before any fusion procedure.

In addition to the injections, Dr. Raben also continued claimant on medication.

Following a series of injections, Dr. Raben in a report dated November 17, 2008

indicated that claimant’s last injection had only improved her condition for two weeks.

Therefore, claimant indicated that she would like to proceed with surgical intervention.

Claimant underwent two surgical procedures which were performed by Dr. Raben

on February 4, 2009 which consisted of an anterior procedure and again on February 18,

2009 which consisted of a posterior fusion and spinal instrumentation at the L4-5 and L5-

S1 levels.

Following her surgical procedure Dr. Raben’s medical reports indicate that

claimant’s condition had improved.  He continued to treatment her with medication and

home physical therapy, and indicated that she could return to work with some significant

work restrictions.

Dr. Raben’s records indicate that over time he gradually relaxed claimant’s work
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restrictions until such time as his letter report of December 17, 2009.  In that letter, Dr.

Raben indicated that claimant was permitted to return to work with restrictions of no heavy

lifting of more than 20 pounds, no repetitive bending, standing, sitting, stooping, twisting,

climbing, or crawling.

In a subsequent report dated March 8, 2010, Dr. Raben indicated that claimant was

at maximum medical improvement and he assigned claimant a permanent physical

impairment rating in an amount equal to 15% to the body as a whole.  In addition, Dr.

Raben also indicated that claimant would require ongoing pain management.  This

ongoing pain management has been provided by Dr. Piechal in the form of medications

and injections.  Claimant currently is seen by Dr. Piechal on a monthly basis.

Claimant has filed this claim contending that she is permanently totally disabled as

a result of her compensable injury.

ADJUDICATION

Claimant contends that she is permanently totally disabled as a result of her

compensable injury.  Pursuant to A.C.A. §11-9-519(e)(1) and (2), permanent total disability

is the inability because of a compensable injury to earn any meaningful wages in the same

or other employment.  Furthermore, the claimant has the burden of proving by a

preponderance of the evidence that they have the inability to earn any meaningful wage

in the same or other employment.  Various factors which may be considered in determining

whether a claimant is permanently totally disabled are set forth at A.C.A. §11-9-522(b)(1)

which states that in addition to the percentage of permanent physical impairment, the

Commission may take into account other factors such as the claimant’s age, education,

work experience, and any other matters reasonably expected to affect future earning

capacity.

After reviewing the evidence in this case impartially, without giving the benefit of the
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doubt to either party, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she is permanently totally disabled.  I do find that

claimant has met her burden of proving by a preponderance of the evidence that she has

suffered a loss in wage earning capacity in an amount equal to 60% to the body as a

whole.

First, as previously noted, the claimant is 60 years old.  No testimony was offered

on behalf of claimant with respect to her educational background.  Certainly, one’s

educational background is an important factor to consider.

With respect to claimant’s work experience, she testified that she had worked in

banking for the last 20 years performing work similar to that which she performed for the

respondent.  In addition, claimant also testified that her prior bank work included obtaining

supplies for seven branch banks and courier work as well.  Claimant’s work experience

prior to banking is unknown.

As previously noted, claimant has been assigned a permanent physical impairment

rating in an amount equal to 15% to the body as a whole by Dr. Raben.  Dr. Raben’s most

recent restrictions on the claimant’s ability to return to work is set forth in his letter of

December 17, 2009.  In that letter, Dr. Raben stated:

She is permitted to return to work with the following
restrictions: no heavy lifting > 20 lbs., no repetitive
bending, standing, sitting, stooping, twisting, no
climbing or crawling.

In a subsequent report dated March 8, 2010, Dr. Raben assigned the claimant a

15% impairment rating and indicated that claimant had reached maximum medical

improvement.  He also noted that claimant would require ongoing pain management.  As

previously noted, that pain management treatment has been provided by Dr. Piechal.  On

a form dated July 16, 2010, Dr. Piechal completed a form regarding claimant’s ability to

perform work-related activities.  A review of that form indicates that the restrictions
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imposed upon claimant by Dr. Piechal are much more restrictive than those imposed by

Dr. Raben. For instance, Dr. Piechal limits claimant’s lifting to 10 pounds and indicates that

she should never lift anything in excess of 10 pounds.  On the other hand, Dr. Raben

indicated that claimant should not perform any heavy lifting in excess of 20 pounds.

I find that the opinion of Dr. Raben is entitled to greater weight than that of Dr.

Piechal with respect to claimant’s work restrictions.  While Dr. Piechal is a specialist in

pain management, Dr. Raben is an orthopaedic surgeon who performed surgery on the

claimant and assigned the impairment rating which the parties have stipulated to in the

amount of 15% to the body as a whole.  Accordingly, I find that Dr. Raben’s opinion is

entitled to greater weight.

In summary, after consideration of all of the relevant wage loss factors presented

in this case, I find that claimant has failed to prove by a preponderance of the evidence

that she is permanently totally disabled.  Instead, I find that claimant has suffered a loss

in wage earning capacity in an amount equal to 60% to the body as a whole.  Claimant was

only assigned an impairment rating of 15% to the body as a whole by Dr. Raben and he

indicated that claimant could return to work with restrictions as set forth in his letter of

December 17, 2009.  Given Dr. Raben’s opinion as well as the remaining wage loss

factors, I find that claimant has suffered a loss in wage earning capacity in an amount

equal to 60% to the body as a whole.

AWARD

Claimant has failed to prove by a preponderance of the evidence that she is

permanently totally disabled as a result of her compensable injury.  Claimant has met her

burden of proving by a preponderance of the evidence that she has suffered a loss in

wage earning capacity in an amount equal to 60% to the body as a whole.  Respondent

#1 has controverted claimant’s entitlement to permanent partial disability benefits in an
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amount equal to 60% to the body as a whole.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $364.62.

IT IS SO ORDERED.

                                                                      
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


