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Claimant represented by Mr. William C. Frye, Attorney at Law, North Little Rock, Arkansas.

Respondents represented by Ms. Melissa Wood, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 5, 2011, the above-captioned claim was heard in Little Rock, Arkansas.

A prehearing conference took place on February 28, 2011.  A prehearing order entered

that same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the addition of a sixth, they are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employer/employee relationship existed on March 8, 2009, when

Claimant sustained a compensable injury to her right knee and lower back.

3. Claimant was earning an average weekly wage of $762.00, which entitled

her to compensation rates of $508.00/$368.00.

4. Respondents accepted this claim as compensable and paid some indemnity

and medical benefits.

5. Claimant was released to return to work in a full duty capacity on August 5,

2009, and assigned a two percent (2%) permanent partial impairment rating,

which was accepted and paid by Respondent carrier.

6. Claimant requested and was granted a one-time change of physician to Dr.

Scott Bowen.

Issues

At the hearing, the parties discussed the issue set forth in Commission Exhibit 1.

The following was litigated:

1. Whether Claimant is entitled to additional medical treatment recommended

by Dr. Scott Bowen.

All other issues have been reserved.

Contentions

The respective contentions of the parties read:

Claimant:

1. Claimant contends that she was injured on March 8, 2009, when she fell on

a wet floor and injured her low back, right knee, right thigh and right hip.
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She was treated by Dr. Hudson, who performed a right knee arthroscopy

with partial medial meniscectomy, chondroplasty of the medial femoral

condyle, and partial synovectomy of the suprapatellar pouch on June 25,

2009.  On August 5, 2009, Dr. Hudson released the claimant at maximum

medical improvement with a 2% impairment rating.

2. Subsequent to this, the claimant continued to have pain and problems with

her right knee.  She requested and received a change of physician to

Dr. Scott Bowen, who has recommended additional treatment due to the

claimant’s continued problems with pain and catching of the knee.

3. Moreover, the claimant’s injury aggravated her pre-existing arthritis of the

knee.

Respondents:

1. Respondents contend that all appropriate benefits have been paid with

regard to this matter.

2. Additional medical treatment is not reasonable and necessary.

3. Claimant has had her one time change of physician with Dr. Scott Bowen.

4. Dr. Bowen has opined that while he recommends additional treatment, the

treatment is related to claimant’s pre-existing arthritis and degenerative

problems as opposed to any new or acute injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the
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testimony of the Claimant/witness and to observe her demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that she is entitled

to the additional medical treatment recommended by Dr. Scott Bowen.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the other exhibits admitted into

evidence in this case were Commission Exhibit 2, the post-hearing briefs of the parties,

consisting of six pages; Claimant’s Exhibit 1, a compilation of her medical records,

consisting of three index pages and 65 numbered pages thereafter; Respondents’ Exhibit

1, another compilation of her records, consisting of two index pages and 20 numbered

pages thereafter; and Respondents’ Exhibit 2, various non-medical records including wage

records, various work-related test results, and Claimant’s change-of-physician order,

consisting of one index page and 27 numbered pages thereafter.

Testimony

Vicky Overton.  Claimant testified that she completed two years of college and

finished nursing school.  She has worked for Respondent Youth Home for 18 years.  Her
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duties are the following:  “I take care of the kids’ medical needs, the nursing paperwork

paper work, give their medication; I take care of the doctors’ orders, and you know,

everything around that.”  She works 12-hour shifts there, and is on her feet about half the

time.  At the time of her work-related injury to her back and right knee, on March 8, 2009,

she also worked 40 hours every two weeks for the Methodist Children’s Home.  But she

had to leave there in June 2009 because of her injury.  Presently, she is only on-call to

work weekends there, and no longer has benefits.  Claimant reiterated that she is not

saying that she can no longer work; after she was released by Dr. Stephen Hudson, she

went back to work.

Her primary care physician is Dr. Greg Johnston.  She denied ever treating with him

for her right knee prior to her injury at Youth Home.  Claimant had a previous injury to her

left knee at Youth Home.  It was accepted, she received benefits, and she was released

with no impairment rating.  She denied having any further problems with that knee.

With respect to the injury at issue, she testified:

Well, I was walking inside one of the houses, they call it Rose House, to go
give some meds, and there was some water in the floor, I didn’t see the
water, because the water was right there when I walked in the door.  And I
slipped on the water, and my legs kind of did like a split.  And the right leg
went up under me, like that (gesturing).  And I couldn’t even get up off the
floor by myself. I couldn’t walk out of the building.

. . .

So I injured at that time my knee real bad and my leg, my hip area, and my
back, so.

Her back and hip are doing fairly well.  The treatment of her knee included therapy.  But

because she was not progressing, she was referred to Dr. William Blankenship.  He sent
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her for an MRI, which showed a torn meniscus and a bone contusion.  Dr. Hudson

recommended surgery, and performed it on June 25, 2009.  Claimant did not tell Hudson

and Blankenship that she had prior problems with her right knee, because did not

remember having any such problems.
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The following exchange occurred during her testimony:

Q. Briefly, as of the time that you were sent over to see Dr. Hudson, tell
Judge Fine what kind of symptoms that you were having in the knee.

A. Okay.  I was having a lot of pain in my knee.  I couldn’t walk.  I was
still on crutches during this whole period of time.  If you tried to put
pressure on the knee, the leg would just go out like you were going
to fall.  So that was during that whole period of time before he did the
surgery.

Q. Were you having any catching?

A. Yeah, it was catching, and it felt like a knife sticking inside of my
knee, and I still have that, the knife, pain with that.

After the procedure, she experienced improvement with the risk of falling.  But she still

struggles with pain, and has to use a crutch to go up and down the stairs at her house.

She reported to Hudson on August 5, 2009 that she was having aches in the knee.

The doctor administered an injection, and indicated that she could come back as needed.

Between that date and April 7, 2010, when she returned to him, she was able to do her

regular job at Youth Home.  But she was still experiencing aching and swelling in the knee

during that period.  She informed Dr. Hudson that her knee was constantly aching and

occasionally catching.  That has been true since that time.  He again administered

injections.

Claimant underwent a one-time change of physician to Dr. Bowen, and he was

recommended that she have injections.  Her understanding is that this treatment is “to put

cushion in the knee, to help with the pain, and to prevent having to go ahead and do a

knee replacement.”  She has not yet undergone these injections, but desires to do so.
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When she gets home from work, she has to go to bed in order to relieve the swelling, and

takes Tylenol to deal with the pain.  Nonetheless, the pain wakes her up at night.

Under questioning from Respondents, Claimant testified that after her injury, she

worked for Little Rock Community Health.  She also stated that if she were offered full-time

work at the Methodist Children’s Home, she would take it.  When asked if she had

complained about her knee to her supervisor at Youth Home, Claimant responded:  “I can’t

remember complaining to her about it.  I mean, I really just don’t–I’m kind of personal, like

I said, and I really don’t do a lot of complaining to, really, nobody, so.”

Claimant stated that she was involved in a motor vehicle accident in August 2005.

At the time, she complained of right lower extremity pain and numbness.  She made this

same complaint to Dr. Johnston in May 2008.

When Dr. Hudson released her in August 2009, she may have told him that she was

no longer having sharp pain.  But at that point in time, she was probably not engaged in

much activity.  She admitted that Dr. Bowen has recommended that she lose weight in

addition to undergoing injections to the knee.  While she argued that because she was

able to bear the weight prior to the injury she should still be able to do so, she added that

she has tried to lose weight.  Because of her physical condition, it has been a very long

time since she has had to demonstrate her ability to place a restraint on a patient.

On redirect from her counsel, Claimant stated that she has aching and sharp pain

around her right knee.  But she recovered from her 2005 injury and even the back aspect

of her 2009 fall.

Exhibits-Medical
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Medical.  The medical records of Claimant introduced at the hearing that are

contained in Claimant’s Exhibit 1 and Respondents’ Exhibit 1, reflect the following:

Pre-Incident.  Claimant on August 31, 2005 presented with low back and right lower

extremity pain following a motor vehicle accident.  No objective findings with respect to her

leg were noted, but sciatica was referenced.  She told Dr. Johnston on May 28, 2008 that

she was having numbness in both legs, but primarily on the right.  He ordered nerve

conduction studies, but the results thereof are not in evidence.

Post-Incident.  On April 2, 2009, Claimant presented to Dr. William Blankenship

with, inter alia, “immediate right thigh pain to the knee” and subsequent “intermittent

tingling in the right leg to the ankle.”  She reported that on March 6, 2009, she slipped in

something wet and fell at work.  Claimant was noted to be 69 inches tall and 350 pounds.

X-rays of the right knee showed narrowing in the medial compartment with osteophyte

formation on the medial femoral condyle and medial tibial plateau.  Blankenship noted that

there was a possible subcutaneous defect proximal to the right patella, and Claimant

stated that she has had a knot in that area since the fall.  An MRI of the right knee on April

3, 2009 showed (a) small bone contusions along the lateral aspect of the lateral femoral

condyle, the anterior aspect of the lateral tibia plateau and near the midline of the posterior

aspect of the proximal tibia; (b) a small horizontal tear in the posterior horn of the medial

meniscus; (c) Grade IV patellar chondromalacia; (d) Grade II chondromalacia of the medial

femoral condyle; (e) a small Baker’s cyst without evidence of rupture; and (f) a small
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osteochondral defect along the anterior aspect of the lateral femoral condyle.  Dr.

Blankenship on April 9, 2009 recommended no further physical therapy, but a home

exercise program.

When Claimant saw Dr. Hudson on April 16, 2009, she continued to present with

knee problems and denied having any problems before the fall.  On June 25, 2009, he

performed a right knee arthroscopy with a partial medial meniscectomy, a chondroplasty

of the medial femoral condyle, and a partial synovectomy of the suprapatellar pouch.  In

a return visit on July 2, 2009, Claimant reported that she is getting better but still having

pain over the medial knee.  He recommended that she continue therapy.  On August 5,

2009, she told Dr. Hudson that she was no longer having sharp pain in the knee but was

still having “achy”-type pain there.  She reported that she had returned to full duty without

any real problems.  He found that she had reached maximum medical improvement and

gave her a two percent (2%) impairment rating to the right lower extremity.  Claimant

returned to Hudson on April 7, 2010 and stated that she has been having problems with

her knee, including swelling in it, occasional aching and catching, and right leg pain with

numbness and tingling in the thigh.  Claimant denied having any new injury.  She was

noted to have “mild swelling,” but Hudson noted that it was difficult to tell if she had

effusion because of the size of her leg.  He wrote:

I discussed with her that I think she has some arthritis of the knee that was
present at the time of her surgery with some chondromalacia of the medial
femoral condyle.  I think this is going to cause some problems off and on.
I think that is mostly what is giving her the problems with her knee at this
point . . . I will see her back as needed if she has any further problems, but
I think this is mostly just the degenerative changes in her knee at this point.
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He gave her a steroid injection in the knee.

Claimant went to Dr. Bowen on July 13, 2010 and reported “persistent, ongoing pain

and no relief.”  She denied having any knee problems before the work-related fall.  He

found a 1+ effusion in the right knee and 2+ crepitus in the patellofemoral joint.  X-rays

showed mild patellofemoral changes and very early narrowing in the medial compartment.

He assessed her as having grade 3 residual changes in the medial femoral condyle and

patellofemoral joint as a result of her knee surgery, along with osteoarthritis and synovitis.

Bowen ordered physical therapy, a steroid injection, visco supplementation, weight

reduction and the avoidance of stooping and squatting.  When Claimant returned on

October 5, 2010, she reported having pain in her leg and hip, and intermittent numbness

in the anterior thigh after walking.  She stated that steroid injections only help for three to

four weeks.  He again recommended, along with weight reduction, visco supplementation.

On July 29, 2010, Dr. Bowen wrote a letter to the third party administrator that reads

in pertinent part:

Ms. Overton has been under our care for a one time visit on July 13, 2010.
Her history is documented in our chart.  She was a previous patient of Dr.
Steve Hudson and had undergone previous surgery.  At the current time, she
is having significant discomfort in the surgical knee and was noted to have
grade 3 changes of osteoarthritis at the time of her previous arthroscopy.

At the current time, I believe the symptoms she is having are related to the
arthritis and degenerative problems.  I do not believe that this is related to
any new or acute injury.

On March 10, 2011, in a questionnaire submitted to him by Claimant’s counsel, Dr. Bowen

responded, “yes” to each of the following questions:
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1) Is it your opinion that Ms. Overton’s treatment is related to her
workers’ compensation injury that occurred on March 8, 2009 to her
right knee?

2) Is it your opinion that this recommended treatment is reasonable and
necessary?

3) Is this recommended treatment made within a reasonable degree of
medical certainty?

Bowen wrote a letter to Respondents’ counsel on March 21, 2011 that states:

Ms. Overton was first in my office for evaluation in July, 2010 for follow up
of an injury she sustained on March 3, 2009.  Previously, Dr. Steve Hudson
had performed arthroscopic surgery.  At the time of the surgery, there were
noted to be grade 3 chondral changes on the patellofemoral joint and also
medial femoral condyle which indicates significant articular surface cartilage
loss, the extent of which I can’t state other than what he said at the time of
her surgery, which she says was approximately 1.5 cm. diameter area of
chondromalacia.  This can be considered a pre-arthritic condition and in this
regard, the treatment recommended was basically to treat her arthritis
symptoms which, according to Dr. Hudson, were present at the time of her
original surgery.  It is very likely that the injury aggravated and possibly
accelerated these changes but it is not the major cause of her current
problem.

The previous questionnaire sent to me on February 28, 2011 just simply
asked if there was any relationship to her injury and I stated yes.  It did not
ask to what degree or how the injury might impact her knee on a long term
basis.

It is my belief that the injury aggravated a pre-existing condition, the
chondromalacia on the medial compartment and patellofemoral
compartment.  She is having symptoms as a result of these ongoing areas.
I would support the fact that her injury aggravated this but it may well have
occurred anyway.  Therefore, I would stand by my previous letter of July 29,
2010 addressed to Ms. Charlotte Flanigan [quoted above] where I indicated
that she is currently having symptoms of arthritis and the treatment for her
knee is due to the arthritic symptoms.  I hope I have clarified the issues to
some degree for you.

Exhibits-Nonmedical
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The documents in Commission Exhibit 2 and Respondents’ Exhibit 2 are as

described above.

ADJUDICATION

A. Whether Claimant is entitled to additional medical treatment.

Claimant argues that she is entitled, at Respondents’ expense, to additional

treatment recommended by Dr. Bowen.  Respondents contend otherwise.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  This standard means the evidence

having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d

415 (citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

What constitutes reasonable and necessary medical treatment is a question of fact for the

Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396

(2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical

treatments which are required so as to stabilize or maintain an injured worker are the

responsibility of the employer.”  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649
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S.W.2d 845 (1983).  A claimant does not have to support a need for additional treatment

with objective findings.  Chamber Door Ind. v. Graham, 59 Ark. App. 224, 956 S.W.2d 196

(1997).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World Hotel, 46

Ark. App. 303, 879 S.W.2d 457 (1994).

As the parties have stipulated, and I accept, Claimant sustained a compensable

injury to her right knee on March 8, 2009 when she slipped and fell while working at

Respondent Youth Home.  She had objective findings of a knee injury; and when

conservative care failed to address her symptoms, which included knee pain, she

underwent surgery by Dr. Hudson on June 25, 2009.  He performed a right knee

arthroscopy with a partial medial meniscectomy, a chondroplasty of the medial femoral

condyle, and a partial synovectomy of the suprapatellar pouch.  Hudson placed Claimant

at maximum medical improvement on August 5, 2009.  But I credit Claimant’s testimony

that she continued to have knee pain and catching after this date and continuing to the

present.  Her medical records confirm that she has presented with problems in her

subsequent visits with providers, including Dr. Bowen.  Likewise, I credit her testimony that
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she had no right knee problems prior to her work-related fall.  Her records are silent about

any pre-existing trouble with this knee.

Drs. Hudson and Bowen agree that Claimant’s current problems are caused by her

knee’s arthritic condition.  While Hudson points out that the arthritis was pre-existing, he

never stated whether her compensable injury aggravated it.  Bowen, on the other hand,

has opined that the treatment that he has recommended is related to her March 8, 2009

injury.  In addition, he stated the following:

It is very likely that the injury aggravated and possibly accelerated these
changes but it is not the major cause of her current problem  [i]t is my belief
that the injury aggravated a pre-existing condition, the chondromalacia on
the medial compartment and patellofemoral compartment.  She is having
symptoms as a result of these ongoing areas.  I would support the fact that
her injury aggravated this but it may well have occurred anyway.

Bowen stated that her problems are not “related to any new or acute injury.”  Indeed,

nothing in her records reflects she suffered another knee injury after March 2009, and

Respondents have not alleged that they are relieved from further responsibility because

of an independent intervening cause.  The Commission is authorized to accept or reject

a medical opinion and is authorized to determine its medical soundness and probative

value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green

Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692 (1999).  Any medical opinion

must be stated within a reasonable degree of medical certainty.  Ark. Code Ann. §

11-9-102(16) (Repl. 2002).  After considering the foregoing, I credit the opinions of Drs.

Hudson and Bowen, but especially the latter:  Claimant’s current knee symptoms, for which

she is seeking treatment, and Bowen is recommending for such, is related to her
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compensable injury–but is not the major cause of such; and, moreover, her compensable

injury aggravated her pre-existing degenerative condition.

“Major cause” is defined as “more than fifty percent (50%) of the cause,” and a

finding of major cause must be established by a preponderance of the evidence.  Id. § 11-

9-102(14).  But as the Arkansas Court of Appeals noted in Williams v. L&W Janitorial, Inc.,

85 Ark. App. 1, 145 S.W.3d 383 (2004), a claimant’s compensable injury does not have

to be the major cause of her need for additional treatment; there need only be a causal

connection between the two.  See also Gen. Elec. Railcar Svcs. v. Hardin, 62 Ark. App. 12,

969 S.W.2d 667 (1998).

I find that Claimant has met the above standard by a preponderance of the

evidence.  Under the Arkansas Workers’ Compensation Act, the employer takes the

employee as the employer finds her, and employment circumstances that aggravate pre-

existing conditions are compensable.  Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787

S.W.2d 64 (1990).  A pre-existing infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the infirmity to produce the disability for which

compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550

(1996).  She has established by a preponderance of the evidence a causal connection

between Bowen’s recommended treatment of her right knee condition–physical therapy,

steroid injections and visco supplementation–and her need therefor, and the injury she

sustained to it in her work-related fall.  I find that this proposed treatment is reasonable

and necessary.

CONCLUSION AND AWARD
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Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-

809.  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


