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Mountain Home, Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE, Attorney at Law, Little
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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On November 22, 2010, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.  

The testimony of Elizabeth Marie Olson - the claimant; Everett Noble Thomas; Janice Kay

Jackson; Chris McClung; Cynthia Faye Hamilton; and April Dawn Spurlock, coupled with

medical reports, depositions and other documents comprise the record in this claim.

DISCUSSION 
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Elizabeth Marie Olson, the claimant, with a date of birth of March 4 1969, completed the

ninth grade in school and later got her GED in 1991.  The claimant commenced her employment

with respondent-employer as a CNA on September 11, 2006.  The claimant testified that she has

worked as a certified nursing assistant for approximately twenty (20) years.  

The claimant  got her CNA certification in Wisconsin.  The testimony of the claimant

reflects that working with developmentally disabled adults was where she got her training, and

was the first job after she got her certification.  The claimant worked as a waitress for a very short

period of time.  The claimant also did some respite care with babies - - some in-home sitting.  The

claimant also worked as a CNA with head and back injury patients at the University of Wisconsin

Hospital.  The claimant also worked at a nursing home in Wisconsin before moving to Arkansas in

2003. 

The claimant’s first employment in Arkansas was at Eagle Crest Nursing Home as a CNA. 

The claimant later went to work as a CNA at Horseshoe Bend Nursing Home, where she

remained for three (3) to four (4) years.  While in the employment of Horseshoe Bend Nursing

Home the claimant suffered a shoulder injury in the form of a torn rotator cuff in 2006, which

resulted in surgery.  The afore was a work-related injury.  The claimant’s medical bills were paid

and she was off work for a period of time.  The claimant returned to work at Horseshoe Bend

Nursing Home before commencing her employment at Ash Flat Nursing & Rehabilitation.

The claimant testimony reflects that she worked for respondent-employer for two (2)

years.  Claimant worked the night shift, from 10:00 p.m. until 6:00 a.m.  The claimant’s testimony

reflects that there were seventy-five to eighty residents in the rest of the nursing home, however

her unit had thirteen residents.  

The claimant testified that she was the only CNA on her unit.  The claimant described her
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duties and responsibilities as a CNA in the employment of respondent-employer:

Regular CNA duties, making sure everybody was safe,
making sure they were taken to the bathroom if they needed to 
be, they were repositioned every two hours, and basically, making
sure everybody was all right for the night. (T. 16).

The claimant noted that the performance of her regular job duties required the use of her hands. 

The claimant testified regarding the speed or rapidness in which she perform her job routinely

caring for the thirteen residents in her unit:

You never know what’s going to happen at different times
of the night with the residents.  So, you have to be constantly watching
and listening to make sure you know if they need help or not and to 
keep them safe.  So, it’s a pace that you just constantly are watching
and keeping track of everybody to make sure nobody gets hurt. (T. 17).

The claimant testified that she was constantly moving around, doing bed checks and checking on

her residents every hour.  The claimant’s testimony further reflects, regarding the residents under

her charge:

They were repositioned every two hours, and in between
the two-hour bed check, I would go up and down the halls checking
on everybody.  So, it was, basically, every hour that I was checking 
on everybody. (T. 17).

  The claimant asserts that she sustained compensable injuries to her upper extremities in 

the employment of respondent-employer in the form of a gradual onset.  The testimony of the 

claimant reflects that on April 10, 2008, she had been at work for about two (2) hours when she 

started having problems with her hands.  The claimant’s testimony reflects, regarding the afore:

I was doing my regular night, nothing was any different 
any other night, nothing unusual.  I was doing my cares in caring
for the residents, and while I was doing the cares, I got pains in my
hands that I’d never had before.  It just took my breath away, the 
pains that I had from my fingertips to my elbows on both of them, 
and I didn’t know what was causing it or what had happened or 
anything like that.  I just knew that it was unbearable pain and I 
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couldn’t make it stop and I was providing the cares like I was supposed
to and doing my job.  There wasn’t one specific thing that I can recall
that caused it, but the pain was indescribable that I had in my hands.

I finished my cares that I had to do, and I let my nurse know
that I had the pains in my hands and what was going on - - (T. 18).

The claimant testified that her charge nurse was Janet Jackson, at that time.  The claimant 

continued:

I let her know as soon as I was finished with what I had to 
do on the unit with my cares, because I was about halfway down
the hall when it happened.  So, I finished making sure everybody 
else was okay, and I informed her directly after that that I had 
experienced this pain and it wouldn’t stop, and didn’t know what was
causing it, and that I wanted to know if she had the forms that you 
fill out for work injuries to make sure if it got worse or it didn’t get 
better that it was covered that it happened while I was at work; so,
if something else was worse or no improvement, that I could get
medical attention for it. (T. 18-19).

The claimant testified that when she finished her shift she went to see the doctor, 

Dr. Lamoureaux, for her hand complaints and was provided pain medication. The claimant

maintains that when she went to the doctors for treatment of her April 10, 2008, hand complaints

she informed them that it happened while on the job. The claimant acknowledged that Dr.

Lamoureaux was the physician that she chose to go to. In addition to the medication, the claimant

testified that Dr. Lamoureaux scheduled her for follow-ups to monitor the complaints in her

hands.  The testimony of the claimant reflects that she was also taken off work by Dr.

Lamoureaux to prevent further deterioration or damage.  The claimant testified that she returned

to Dr. Lamoureaux several times following her initial visit because there was no improvement in

her symptoms.  The testimony of the claimant reflects, regarding the various treatment afforded

by Dr. Lamoureaux:

I had been given prescriptions for wrist braces to wear, 
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bilateral wrist braces that went from my hands to my elbows to 
see if that would help make an improvement, which it did not.  
I was referred to a specialist to have it looked at and had tests 
done, nerve tests done to see what was going on and what kind 
of damage I had and the result - - (T. 23).

The claimant testified that the results of the nerve test disclosed that she had carpal tunnel 

syndrome in both arms. 

The claimant underwent surgery following the nerve conduction studies.  The claimant

added that there was very little improvement from the surgeries, and shortly afterwards her

condition went back to the way it was before the surgery.  Regarding her desire to be seen by a

different physician for further medical treatment, the claimant testified:

I went through a lot of pain and a lot of grief with my 
injury, and I think that I can - - I would like to be able to just
deal with it with the mediation and the treatment from the doctor
that I’m seeing now.

I am seeing Dr. Siddiqui.  He’s a pain specialist I was 
referred to that I just started with the end of March.

It’s only been a little more than a month that I’ve had 
him as my doctor, but so far, he’s doing the best that he can to
help me with trying to control and manage the pain that I have
all the time. (T. 25).

The claimant testified that she has not been able to go back to work at respondent-

employer since April 10, 2008, or any place else.  The testimony of the claimant reflects that her

employment with respondent-employer was terminated. The claimant testified that she received a

telephone call from respondent-employer directing her to come to the nursing home.  The

claimant’s testimony reflects that in addition to herself and her husband, also present at the

meeting were Donna Goodwin and Cindy Hamilton. The claimant testified regarding the

circumstances surrounding the afore:
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I was told when I went - - they had contacted me by phone
to come in and I came in and - - 

That same day.  - - and I was told that I was being terminated
because the corporate office wanted me terminated because of the 
injury to my hands.  (T. 26).

The claimant continued regarding her response to the September 18, 2008, termination:

Disbelief, because I couldn’t understand why I was being 
terminated for an injury that I received while I was doing my job,
and with the pain that I was going through and the injury, and not
know what was going to happen next, it was very hard to accept 
the fact I now - - not only was I injured and not know the outcome, 
I didn’t have employment either. (T. 26).

The testimony of the claimant reflects that the insurance where her husband worked paid for the

cost of her carpal tunnel surgeries.

The claimant’s testimony reflects, regarding her present symptoms which she attributes to

the injury suffered in the employment of respondent-employer:

I have constant pain every day in my hands.  I have 
shooting electrical pains is about the best way I can describe it, 
they go from my fingertips to my elbows.  My hands will cramp up
so bad I cannot close them.  There’s times that I will drop things.  I 
drop things all the time, because I never know when I won’t be 
able to hand on to something or I will.  I have numbness in my 
thumb and first two fingers on both hands from the injury.  I have
times where I’m so stiff and I can’t move that I can’t even - - my
hands will like freeze up.  I’m trying to describe it so it makes sense.
I’ll get cramps and spasms that take my breath away.  I can’t concentrate
when I have the pain, because it’s so unbearable, and this is constant
all the time. (T. 27-28).

The claimant maintains that she reported her April 10, 2009, injury to appropriate

supervisory personnel of respondent-employer.  Specifically, the claimant testified that she

reported the injury to Janet Jackson, the charge nurse:

You follow the chain of command and usually you start
with your charge nurse and go from there and that’s what I did. (T. 28).
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The claimant offered that the reason the form was not completed documenting her injury was

because they [she and Ms. Jackson] were unable to find them:

I asked her to get the forms for me, so I could fill them out
before I left that day and the forms were never found and I was 
never given any. (T. 28).

The claimant acknowledged that approximately two (2) years before the April 10, 2008,

injury she suffered an injury to her shoulder for which she underwent surgery.  The claimant noted

that while she still has pain there off and on, the surgery did help her shoulder. The claimant’s

present claim centers solely on her hands. The claimant testified that since the termination of her

employment by respondents on September 18, 2008, she has been diagnosed with fibromyalgia,

however she is not claiming the same as a part of her April 10, 2008, claim.

The claimant has been employed by respondents two (2) years at the time of her April 10,

2008, injury.  The testimony of the claimant reflects that she usually worked a forty-hour week

and anywhere between two to four hours a week for overtime.  Regarding the rapid and repetitive

movements of her hands and wrists in the discharge of her duties as a CNA, the testimony of the

claimant reflects:

Yes, you have to use your hands all the time.  They’re 
your tools when you’re doing that job. (T. 31).

The claimant noted that she performed the tasks of making beds, and turning patients over and 

over again using her hands.  The claimant testified that she was on her feet all the time while at

work, unless she was on her break.  The break consisted of a half-hour for lunch and two (2)

fifteen breaks during her regular shift.  

The claimant testified regarding her financial struggle since sustaining her injury, the

termination of her employment, and medical expenses from her surgery:
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Financially, it’s been quite a struggle, because any of the
medical expenses had to come out of my own pocket or I had to 
go without or I had to borrow money in order to get the care that I
needed or the medication that I needed, because I had no other way
of doing that at the time. (T. 32).

The claimant’s husband is now employed at a different employer and does not have insurance to

cover her.  

The claimant is five-four (5'4") tall and weights two hundred and forty (240) pounds.  The

testimony of the claimant reflects that at one time she was on Oxycodone and Zoloft for her pain

as well as Opana - a time release Morphine.  The claimant is also on Atenolol for blood pressure

and Ativan.  The testimony of the claimant reflects her current efforts at pain control/relief:

Right now for pain, the specialist that I’m seeing has me
on Opana ER, ten milligrams twice a day, and he had me taking 
Lyrica, a hundred milligrams every day, and then, he changed it to
twice a day; so, I was taking two hundred milligrams, and I found 
out this week that I was allergic to it, that’s why I have hives and 
this itching going on with my face and the swelling.  So, I took my-
self to the hospital, and they gave me stuff to help counteract what
was going on.  So, I have to see the specialist again to let him know
that I had an allergic reaction to it; so, he can give me a different 
medication in place of it.

I’m allergic to the Lyrica. 

So, right now the only thing I have for pain in the Opana
ER time release. (T.33-34).

The testimony of the claimant reflects that she still takes blood pressure medication daily. 

The claimant noted that at her current two hundred and forty (240) pounds weight she has lost

sixty (60) pounds.  Regarding the weight loss, the claimant offered:

I don’t really know.  I don’t know if it has to do with the
injury or my mood or what it is, but I’ve lost approximately sixty
pounds, yes. (T. 34).

The claimant provided testimony of how she occupies her time during a typical day:
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Typical day, I get up in the morning, I don’t sleep that 
much because of the pain.  It’s hard for me to sleep or to rest.  
I’m uncomfortable a lot because of the pain, and if I do get any
sleep, I usually get woke up to pain every day.  I wake up with
pain every single day.  I have it all the time.  I haven’t had a 
pain free day since I was injured, and my days basically starts 
with pain all the time. 

And it ends with it too. (T. 34-35).

The claimant testified that her condition has been getting worse over the two (2) years, explaining

that the pain is more intense then it was before.  The claimant elaborated on the location of her

pain:

From my fingertips to my elbows and both hands it’s 
worse that it was when it first happened, because I drop more
things now.  I have to use both hands when I pick things up a 
lot, because I don’t trust myself not to drop something or break
something that I’m trying to move.  There are a lot of things 
that I used to do that I can’t do anymore because of the pain.
I will hurt so bad that I just - - I can’t function.  I can’t do any-
thing.  I can’t get relief from the pain.  So, therefore, it makes 
it hard for me to try to do regular daily activities.  The shooting
pains when they come and go, they get so bad that I have to stop
what I’m doing and it takes my breath away.  I’ve cried a lot 
from the pain, because there’s times I just can’t handle it anymore.
It gets very overwhelming to try to keep control when you have 
that much pain. (T. 35-36).

Regarding her ability to perform housework or any yard work, the claimant testified:

Once in a while, I can do my dishes or vacuum or sweep
the floor, but when it gets to - - when it hurts extremely bad, I’ll
just - - I stop because I can’t do it.  But there’s a lot of things that
my family has had to do for me, because I can’t do everything
like I used to before, and that’s hard for me to accept because I’m
a very independent person and I’m so used to providing for my 
family and being the breadwinner and working all the time and 
giving them what they need, and now that’s been pretty much 
taken away from me, that ability. (T. 36-37).

The testimony of the claimant reflects that currently the sole income for household is
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provide by her husband who is employed at a chicken plant in Batesville.  The claimant offered

that she would soon commence receiving Social Security Disability benefits.   

The claimant testified that because she felt her firing by respondents was unfair, she filed a

complaint with the Equal Employment Opportunity Commission.  The claimant was provided

notice of rights on October 23, 2008, to file suit if she wanted.  The EEOC was unable to

conclude anything to establish violations of statute.  The claimant testified that she never retained

an attorney to file suit. 

During cross-examination, the claimant was hired as a CNA for respondent-employer. 

Regarding the 2006, injury suffered at Horseshoe Bend Nursing Home, the testimony reflects that

the claimant caught a patient who was falling and injured her right shoulder and sciatic nerve in

her lower back.  

The testimony of the claimant reflects that during the week her charge nurse was Janet

Jackson and during the weekend it was Eileen.  The charge nurse was the claimant’s supervisor

during her shift.  The claimant testified that she knew when she went to work at respondent-

employer that if she was injured on the job she was supposed to tell her supervisor.  The

testimony of the claimant reflects that on April 10, 2008, her supervisor was Janet Jackson.

The testimony of the claimant reflects that while performing her routine job duties, all of a

sudden she experienced an onset of pain in her both hands.  The claimant maintains that she had

not experienced pain in her hands before the April 10, 2008, date, nor had she received treatment

for pain complaints in her hands.  The claimant denied that she had ever reported to a doctor that

she was having problems in her hands or elbows before the April 10, 2008 date.

The claimant concedes that she used to do a lot of gardening and landscaping at one point,

noting that she “was a very outdoorsy person”. (T. 46).   The testimony of the claimant reflects
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that she also used to sew, having made one valance and fixed some pockets when her children

were small.  The claimant has smoked since high school.

The claimant’s testimony reflects that she noticed the problems with her hands about half-

way through her shift on April 10, 2008, at about two or three o’clock in the morning.  The pain

was described as being from the claimant’s fingertips of both hands to her elbows.  The claimant

testified that she was not doing anything unusual at the time of the onset of her symptoms,

“nothing out of the ordinary”.  The claimant denies that she hit her hands on anything or bumped

into anything with her arms.  Further, the claimant testified that she did not fall and try to catch

herself and then all of a sudden felt the pain.  The claimant asserts that after reporting the injury to

Ms. Jackson, the charge nurse, she completed her shift at 6:00 a.m.  Regarding the afore, the

claimant offered that there was nobody to replace her.  As to anything specifically that she was

doing at work that caused the pain in her hands, the claimant testified:

As I said before I don’t know what one specific thing
caused it, I just know that it started that night when I was at 
work. (T. 48).

The director of nursing in April 2008, was Chris McClung.  The claimant acknowledged

seeing Chris McClung the morning of April 10, 2008, before her 6:00 a.m. shift was over.  The

testimony of the claimant reflects, regarding her contact with Ms. McClung the morning of April

10, 2008:

Yes, a note was left on her door, because we weren’t 
sure when she was coming in .  And then, when she was there
before the shift was over, I informed her that I needed a form to 
fill out because of what had happened. (T. 49).

The claimant testified the normally Ms. McClung did not come in to work before the end of the

6:00 a.m. shift.  The claimant added, however, regarding the afore:
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If she couldn’t sleep or if she had things that she needed
to do, she’d come in early. (T. 50).

The claimant testified that she went to Dr. Lamoureaux on April 10, 2008, after she got

off work.  The claimant acknowledged that she was not directed to Dr. Lamoureaux by

supervisory personnel of respondents.  The claimant concedes that she later filed for short-term

disability benefits:

I had short-term disability that was taken out of my pay-
check.  It was offered to everybody who worked there. (T. 51).

The testimony of the claimant reflects regarding the completion of the short-term disability 

paperwork:

I called the company and they gave me the forms, and they
told me to fill it out, and there was a portion for myself to fill out,
a portion for the doctor and a portion for my employer. (T. 51).

The claimant explained that the company that she called was the insurance company that issued 

the short-term disability policy.  The claimant testified that she spoke with either Donna Goodwin

or Cindy Hamilton about filling out the short-term disability form.  The claimant testified that it

was her recollection that she went to respondent-employer to get one of the forms and that the

others were sent by the disability insurance company.  

The testimony of the claimant reflects that she filled out her portion of the short term

disability form in front of Ms. Hamilton or Ms. Goodwin:

My part, and then, I would have my doctor fill out the
part that they had to, and then, I would bring it to the nursing 
home for them to fill out the employer section. (T 52).

The claimant acknowledged completing the document in the record, which is Respondents’ 

Exhibit 2, page l:

It says, “policyholder, claimant’s statement,” that would
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be me and then the employer’s statement is this section for my 
employer. (T. 52-53).

The claimant’s signature appears about halfway down the document and dated April 30, 2008. 

Thereafter, Ms. Hamilton completed the employer’s part of the form, and Dr. Lamoureaux

completed the attending physician statement.   The claimant testified that in completing the form

she had an option of the length of time to receive the short-term disability benefits:

You could have had it for six months or twelve months
and I chose twelve months, because in the event you would have
a car accident or something of that nature it takes a long time to
recover until you can go back to work; so, I wanted to make sure
there was an income to support my family until I was able to go 
back to work if something happened. (T. 53).

The claimant received short-term disability benefits for twelve (12) months - - $800.00, monthly.

In February 2010, the claimant began having problems with her left side, specifically pain

in her neck and left side.  The claimant described the pain as starting at the base of her skull down

her neck into her shoulder and down the sciatic nerve in the leg.  The left sided complaints

developed about two (2) years after her April 2008, problems at respondent-employer.  The

claimant testified that she was not doing any particular event or activity to cause the development

of her left-sided complaints. The afore is not related to the claimed injury in the employment of

respondent-employer.  

The claimant testified that she did not recall any kind of pain like that experienced on her

left side before its onset in February 2010.  The claimant’s testimony also reflects she has had

moment when her legs would just go dead and she would be unable to walk, however she

attribute the same to a herniated disc in her lower back.  The claimant also described pain in her

neck which causes an inability to be able to move or turn her head at times.  The testimony of the

claimant reflects that the afore problems have now been diagnosed as fibromyalgia by Dr. Lee.
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The claimant has had carpal tunnel surgery on both wrist by Dr. Grammar.  The testimony

reflects that Dr. Grammar performed the claimant’s earlier rotator cuff surgery.  The testimony of

the claimant reflects the carpal tunnel release surgeries provided very little relief, and that the

same was of short duration before the return of the pre-surgery symptoms.  Further, the claimant

acknowledged the fact that she has not worked for respondent-employer since April 2008, or

anyplace else, has not helped her condition at all.  The last shift that the claimant worked was on

April 10, 2008.  

The testimony of the claimant reflects that following the September 18, 2008, termination

of her employment she filed for and receiving unemployment compensation benefits.  The

claimant received the afore benefits for a period of time, during which she indicated that she was

ready, willing, and able to work.  The claimant received weekly unemployment compensation

benefits of $200.00.  The claimant explained that she looked for jobs that she thought she could

handle, to include cashier jobs, light housekeeping kind of work, and some home sitting with

patients.  

The claimant acknowledged that she does not have any problems reading or writing.  The

claimant testified that she is able to drive up to three or four hours at a time, if needed.  The

claimant added that longer periods of driving adversely affect hands.  

The claimant denies that Cindy Hamilton helped her fill out the short-term disability forms,

but rather completed the section for the employer.  As to whether she talked to Ms. Hamilton

about the form or anything when it was being filled out, the claimant testified:

Not very often.  I would just bring the form in to the 
nursing home and whoever was available to fill it out would
fill it out for me.  It wasn’t one specific person at the nursing 
home that did it all the time. (T. 59).  
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The testimony reflects that at the time the claimant was working the night shift at

respondent-employer she also attended college during the day at Ozark College studying health

information management and studying to become a medical transcriptionist. The claimant

explained that she wanted to be able to work from her home.   The testimony of the claimant

reflects, regarding the duration of the college course:

Approximately a year, a year and a half before I had to 
stop. (T. 59).

The claimant denied that she did some courses online as part of that study, and maintains that her

courses were in the classroom with books. (T. 59-60).   The claimant concedes that the medical

transcriptionist would require her to transcribe the doctor’s dictation onto a computer, which

would entail a lot of typing:

Yes, and I was taking those classes at the end of my
schooling; so, I would be fresh with it when I was ready to do
the test to get my certification and whatever else I needed, so 
I could do it. (T. 61).

The claimant testified regarding the specific limitations and restriction imposed on her by 

Dr. Lamoureaux while she was under his treatment and care:

Dr. Lamoureaux had me on weight restrictions were I
couldn’t lift anything over a certain amount.  I believe it was 
like five pounds.  He wanted me to limit the movement that I
had in my wrist.  He wanted me to be careful with what I was 
doing to see if changing things that I did every day would help
improve the condition. (T. 61).

During her August 13, 2010, the claimant testified, regarding specific restrictions by Dr. 

Lamoureaux:

Well, he told me this was a permanent injury, and I was 
going to have to deal with it. (CX #4, p. 60).

The testimony of the claimant reflects that her claimed condition is now worse than when



16

it started in April 2008.  The claimant has not worked any place since April 10, 2008.  The

claimant denies ever having any pain or problems with her hands or elbows or treating with

anybody for problems with her hands or elbow before April 10, 2008.  Further, the claimant

specifically denies wearing splints on her wrists on occasions while working at respondent-

employer. (T. 63).  In addition to the job tasks enumerated above that she performed on April 10,

2008, the claimant also testified:

I would put their clothes up for the next day so they could
be dressed and ready for the day.  I would do cleaning if there was
any cleaning that needed to be done. I would restock supplies, 
put laundry away, things of that nature. 

Just basically keep everybody safe and make sure every-
thing was all right. 

I’d check to make sure that nothing’s in the way that they
could trip over or get hurt on to go to the bed to the bathroom or
anything in the way that they could stumble over.  We would take
trash out, we would take laundry out.  We would make sure 
dirty dishes weren’t there, stuff like that. 

We also did documentation on the residents every shift for
bowel movements or any kind of special information that they 
needed to know. (T. 64-65).

The claimant maintains that when she treated for the injury to her right shoulder she did

not complain of any problems with her elbows or hands.  The claimant added that the pain from

her shoulder was in her shoulder.  The claimant was questioned regarding a March 23, 2006, note

from Dr. Grammer, which reflects that she had recently had an MRI of both shoulders and her

back in relation to the injury suffered at the Horseshoe Bend Nursing Home.  The March 23,

2006, note recites, “she states that the pain in her shoulder is mostly in the back of her shoulder

and it radiates to her elbow and sometimes complains of hand tingling”.  The claimant insists that

she told Dr. Grammer about the shoulder pain that she had, and, in response to his knowledge of
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her elbow and hand complaints, testified:

I don’t know.  I just told him that I had the pain in my 
shoulder, which was where the pain was in my lower back. 

I did not tell him that I had any pain in my elbow or in 
my hands, just in my shoulder and my lower back. 

I’m not calling the doctor a liar, I’m saying he misunderstood
what I told him. (T. 66-67).

The claimant was presented with an employee absentee slip of April 11, 2008, with her

name on it reflecting “sick child” as the reason for her absence from work; a similar document of

April 12, 2008, recites as the reason of the claimant’s absence from work, “daughter has URI”;

that of April 13, 2008, “child still sick”; and that of April 21, 2008, “chest pain”.  Contrary to the

reasons reflects of the afore document, the claimant’s testimony reflects:

I was off of work from the time that I got hurt on April
10th, 2008, due to my injury. (T. 69).

The claimant concedes that none of the off-work slips reflect complaints regarding her hands, 

arms or a work injury.

The claimant acknowledged that she and Ms. Jackson were friends.  The testimony of the

claimant reflects that even after she left respondent-employer she continued to text and call Ms.

Jackson on occasions.  The claimant testified that it has been over a year since she last talked to

Ms. Jackson.  The claimant denies having a conversation with Ms. Jackson about her claim. (T.

70).  

During re-direct examination, the claimant denies missing work during the two (2) years

that she worked for respondent-employer due to her hands, wrists, arms or shoulders.  The

claimant concedes that she had a few absences from work prior to April 2008, but not due to any

kind of injury.  
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The claimant maintains that the injury was why she missed work from the time she got

hurt until the present. (T. 75).  The claimant continued:

I’ve been unable to [work] with the pain that I have all
the time.  I don’t believe an employer would tolerate that - - 
having to make special circumstances for one employee. (T. 76).

During further cross-examination, the claimant denied that she had ever had any discussion

with any co-workers or employees of Ash Flat Nursing Home describing problems with her hands

and arms before April 2008.  The claimant acknowledged that she was not directed to Dr.

Lamoureaux by respondents and his bills for her treatment were not paid by respondents. 

Regarding her efforts to complete the necessary forms for a work-related injury, the claimant

testified:

I had talked to April about it.  I had talked to Cindy 
Hamilton about it.  I had asked Donna Goodwin.  I asked every-
body about the forms and who knew where they were to get a 
hold of them, so, I could fill them out and nobody was ever able
to find the forms. 

I would talk to them randomly when I would come to the
nursing home to get the forms filled out that I needed or I would 
just show up for the sake of asking where the forms were. 

Because they told me to keep in contact with them. 

Until I was terminated, yes. (T. 78).

Noble Everett Thomas, the claimant’s husband, testified that they have been married since

May 5, 2006.  The testimony of Mr. Thomas reflects that during the two years before the

claimant’s April 10, 2008, injury he did not observe her evidencing any problems with her hands,

elbows, or fingers, that he could recall.  Mr. Thomas testified that the claimant was very busy

around the house.  As to whether the claimant did anything with regard to any treatments on her

hands or wrist before the claimed April 10, 2008, on-the-job injury, Mr. Thomas responded, “not
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while she was with me”. (T. 82).

Regarding his observation of the claimant on April 10, 2008, Mr. Thomas testified:

I would have been at work about the time she got off.  So, 
when I got home, she was complaining of pain in her hands and
wrists and I told her, “Well, you probably should see the doctor
then.” (T. 82).

The testimony of Mr. Thomas reflects regarding the claimant’s visit to Dr. Lamoureaux:

I - - we set up an appointment and she went. (T. 82).

Mr. Thomas did not recall if the claimant went to the doctor on the same day or later.  

Mr. Thomas testified that he was present at the meeting in which the claimant’s

employment was terminated by respondent-employer.  The testimony of Mr. Thomas further

reflects:

Yes, I was, but before that when she did the short-term
disability paperwork, I was with her when she brought that in 
from the doctor. (T. 86).

Mr. Thomas maintains that when the claimant turned in the short-term disability paperwork she 

bought up the fact that she had hurt herself on the job. Mr. Thomas was questioned regarding any 

other time that he knew that the claimant went in and told about the injury and tried to get 

paperwork or forms:

I wasn’t physically present when she went up there.  Our
- - you know, when she got off work on the night shift, she was 
asleep during the day; so, we were ships in the night for quite some
time.  The next clear memory I have is at the termination.

There was no discussion of a workman’s comp.  It was
stated that the corporate office had decided to terminate her, and 
they had said that it would - - it - - there was some type of paper-
work involved there, but they said it would be easier to terminate
her now and when she got better, to get her back in to work. 
(T. 88-89).
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Mr. Thomas continued, regarding the meeting in which the claimant’s employment was 

terminated:

Because of the injury.  I asked about FMLA, but it was
said that it had already been over twelve weeks; so, FMLA 
wouldn’t do any good. (T. 89).

Mr. Thomas testified that the claimant has not been able to do any work since the injury. 

During cross-examination, Mr. Thomas testified that he worked at respondent-employer

for three (3) days.  Regarding the termination of his employment, Mr. Thomas testified:

I - - it was a termination due to a failed drug test when I 
first moved down from Illinois.

And that was, like, eight years ago. (T. 90-91).

The testimony of Mr. Thomas reflects that he has know the claimant since 2004.  Mr. Thomas

testified that he met the claimant while they were both working at the Horseshoe Bend Nursing

Home, where the claimant suffered her work-related right shoulder injury. Mr. Thomas testified

that he is not aware of the claimant complaining of problems with her elbow or hand in relation to

the right shoulder injury.  Mr. Thomas acknowledged that Dr. Grammar perform the claimant’s

right shoulder surgery in connection with the Horseshoe Bend Nursing Home work-related injury.

The parties stipulated that the claimant’s daughter, Ms. Dixie Olson, was present at the

hearing, and if called to testify, her testimony would be corroborative of that provided by the

claimant’s husband, and that of the claimant to the extent of her observations of the claimant.

Janice K. Jackson, an LPN of eight years duration, is an employee of respondent-

employer.  Ms. Jackson works the midnight shift, from 10:00 p.m. to 6:00 a.m.  During the

claimant’s employment with respondent-employer she worked under the supervision of Ms.

Jackson.  Ms. Jackson first became acquainted with the claimant in 2006, when claimant
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commenced her employment with respondent-employer.  Later, Ms. Jackson and the claimant

became friends outside of the work environment.  Ms. Jackson’s testimony reflects regarding the

afore:

We met at a friend’s house, you know, we did - - we 
talked all the time on the phone and we would text; we were
just good buddies. (T. 99).

The good friendship relationship continued after April 2008.

Ms. Jackson was working as charge nurse during the midnight shift at respondent-

employer on April 10, 2008.  In describing her responsibilities as charge nurse with regard to the

CNAs, Ms. Jackson testified:

I overlook and make sure that they’re doing the correct 
procedures, make sure their charting is done, just oversee and 
make sure that they’re not leaving people wet or - - you know. (T.99).

Ms. Jackson continued, regarding the duties of the CNAs:

We turn residents, we do paperwork, wash wheelchairs; 
just basic, taking care of residents. (T. 99).

Ms. Jackson testified that the duties of the CNAs are not continuously repetitive throughout the

shift:

Well, you’ve got breaks in between you - - every two
hours they go do bed check to make sure all residents are dry,
turn them every two hours, and then, they have their charting 
to do which they can set and rest, you know, and then, they have
their breaks, but every two hours they are responsible for checking
all residents in the building. (T. 100).

The testimony of Ms. Jackson further reflects that there is not a job responsibility performed by 

the CNAs that is required to be done at a fast pace or rapidly.  

As to whether she had a conversation with the claimant on April 10, 2008, regarding a

work injury or an injury that she had sustained, Ms. Jackson testified:
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Me and her talked about it all the time on the phone or
we’d text and talked about it.  You know, I checked on her
every day.  (T. 101).

Ms. Jackson’s testimony reflects that the claimant complained about her wrists before April 10,

2008, and noted that it was an ongoing thing.  Ms. Jackson continued:

And then, after she had went on leave, you know, we 
talked every day.  I called her and checked on her to make sure
she was okay. (T.101).

Ms. Jackson testified that the area of the claimant’s complaints included her wrists from to her

elbows, adding that the claimant had “carpal tunnel”.   As to any discussion with the claimant

about the onset of her wrist problems, Ms. Jackson’s testimony reflects:

Not actually when it started, because she always had
complained with them.  I mean, it’s just, like, for instance, you
started working down there and you had a back problem, well,
I don’t see that that’s - that’s something that you come to work
with. (T. 102).

Ms. Jackson testified that the claimant was hired in on the midnight shift at the time she

commenced her employment with respondent-employer on September 11, 2006.  Regarding the

first time that the claimant relayed complaints or problems with her hands or wrist following her

September 11, 2006, employment, Ms. Jackson testified:

I can’t give you a date, because, you know, it was off
and on.  I mean, it was a thing on her - - it hurt her - - it put
her in the unit, our unit’s a lockdown where we have very few
residents where it would easier on her.  You know, it was - -
it’s not something that she come to me and said, “Hey, I hurt
it here.” 

It was just a - - how would you put it - - I can’t think
of - - that you would hire somebody that has a back problem,
that they would - - you know, how would you put it - - they’d
work, but they know how to lift, what their limits are.

And that is why you don’t really pay attention, unless they come
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and tell me, you know, “I’ve hurt my back.  I’ve hurt my hand.”
You know, then, I’m going to do the paperwork..

But if they don’t tell me that, I don’t to it. (T. 112)

Ms. Jackson testified that the claimant never came to her to report that she was hurt because of

something she did at respondent-employer, either on April 10, 2008, or at any other time.  Ms.

Jackson denies that the claimant ever came to her reporting a work-related injury and requesting 

that she complete any kind of forms.

Regarding the claimant’s filing for short-term disability benefits, Ms. Jackson offered:

I don’t know the date.  I mean, she had worked for me
and when I come in that night, I don’t know the date that was. 
She - - they told me she was on medical leave.  That she had 
went to the doctor, and he put her on the medical leave.

And then, me and her talked several times and she was
signing up for the disability. (T. 114).

Ms. Jackson testified that during her conversations with the claimant, the claimant never told her

that she was signing up for disability because of something at work, but because of her carpal

tunnel and the difficulties that she was having with her hands.  The testimony of Ms. Jackson

reflects, regarding the on-set claimant’s carpal tunnel syndrome in relation to the medical leave

after April 10, 2008:

It was back before that because there was times that she
would wear a little support on her wrists if they bothered her a
lot, you know. 

Yeah, a little support, like, an elastic thing sometimes
she would wear if they were hurting her. (T. 115).

Ms. Jackson described her relationship with the claimant as friends, noting that they went 

to each other homes in that capacity.  The friendship and contact continued after the claimant last

worked for respondent-employer on April 10, 2008.  In conversations with the claimant
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subsequent to April 10, 2008, Ms. Jackson denies that the claimant ever described an event at

respondent-employer that caused her to have problems with her hands or wrists or which caused

her to be off work.  Ms. Jackson testified regarding the course of action she would have taken had

the claimant report a work-relate injury to her as her supervisor:

I have the paperwork I fill out, and then, we have a - -
I do a urinalysis, and then, it’s sent off to the lab, and I turn it
all into April, all the paperwork. (T. 116).

The testimony of Ms. Jackson reflects that the paperwork is located at the nurse’s station.  Ms.

Jackson offered that there is not a problem finding the forms, and, because they are located at the

nurse’s station, CNAs have access to them as well.  

Ms. Jackson was aware that during the time the claimant was working for respondent-

employer at night she also attended school during the day.  Regarding her understanding of the

claimant’s classes:

She was going to Ozark over at Ash Flat through the day.
She was taking different classes.  She was going to be a - - like a
clerk.  Different medical fields she was taking. 

She was in computer - - some of it was computer, pertaining
to the computer. (T. 117).

Ms. Jackson testified that the claimant continued her classes after leaving the employment of 

respondent-employer. 

During cross-examination, Ms. Jackson testified that she was present and testifying on her

own.  Ms. Jackson’s testimony reflects that she has never had a problem with the claimant as far

as being honest and truthful with her.  

Ms. Jackson testified that the number of patients on the unit that the claimant was

assigned was probably ten (10).  Ms. Jackson noted that the CNA changed the position of the
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patients ever two hours:

Every two hours is mainly what - - unless we have 
somebody that’s critical or something or, you know, feeding
pumps or something like that, and then, we would go in every
hour. (T. 121). 

Regarding the CNAs use of their hand in the discharge of their duties, Ms. Jackson testified:

Well, you’re using - - yeah, I guess you are using your
hands, but you’re not - - turning you’re using hands, writing,
washing a wheelchair, but as far as it being an eight-hour job, 
you don’t, you’re not. (T. 121).

Ms. Jackson’s testimony reflects that her recollection of when the claimant started have symptoms

was probably a year before the April 10, 2008, date. 

The testimony of Ms. Jackson reflects that the claimant informed her that she had carpal

tunnel syndrome after she went to the doctor.  Prior to that time, the claimant had only relayed

and discussed her symptoms with Ms. Jackson.  

Chris McClung has been employed at respondent-employer as the Director of Nursing for

four (4) years.  Ms. McClung held the Director of Nursing position at respondent-employer in

April 2008.  The claimant was a CNA at respondent-employer during the time.  Ms. McClung

testified that she usually arrives for work between 9:00, 9:30 or 10:00 a.m.  Ms. McClung also

occasionally come in early to check on the people that work the night shift. 

Ms. McClung testified that she had no recollection of having a conversation with the

claimant the morning before she got off work on April 10, 2008.  Ms. McClung denies that the

claimant ever reported to her that she had been injured at work, either on April 10, 2008 or any

time after that date.  Further, Ms. McClung denies that the claimant ever asked her to fill out any

kind of paperwork or workers’ compensation forms.  Finally, Ms. McClung denies that the

claimant ever left a note on her door asking to have some paperwork completed or filled out. 
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Regarding the availability of documents to be completed in connection with a work related

injury, the testimony of Ms. McClung reflects:

If they’re injured on the job, they have - - there’s an 
INA packet in the nurse’s station, and then, on top of that they 
also have to do a drug test and that is in the storeroom. (T. 129).

Ms. McClung maintains that the papers are available to anybody that’s present and working. 

Ms. McClung noted that the INAs are available any time - - day or night; and the drug tests are

always available to the nurses.  The testimony of Ms. McClung reflects regarding access to the

paperwork by CNAs:

They could go behind the nurse’s station and get the
packet, but usually the nurse is the one that has to fill it out,
and the nurse has to administer the drug test. (T. 129).

Ms. McClung explained that the nurse would be whoever the charge nurse is on the shift.  Ms.

McClung testified that had the claimant come to her to report a work-related injury, she would

gotten the INA packet, filled it out, and had her do a drug test. 

Ms. McClung has previously worked as a CNA.  Regarding the duties and responsibilities

of CNAs at respondent-employer, Ms. McClung testified:

They do personal care, which is changing people, 
feeding them, grooming, bathing. (T. 130).

Ms. McClung offered that night shift at respondent-employer is usually a less labor-intensive 

shift than the day shift, explaining:

Because most of the people are in bed.  And you’re going
in and you check them to see if they’re wet, you roll them over, 
change them, you know, do peri care, and then, roll them back.
And usually you have to turn them side to side or on their back 
every two hours, and then, in between the time you go and sit 
down. 

Not constantly; now, they do have other chores like washing
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wheelchairs and filling ice pitchers. (T. 130-131).

Ms. McClung maintains that the tasks performed by the CNAs are not performed at a rapid pace:

Well, I mean, you just take your time going down - - 
because you have plenty of time on night shift usually. (T. 131).

During cross-examination, Ms. McClung testified that during the time the claimant

worked for respondent-employer she was a good employee.  Ms. McClung was not a part of the

meeting regarding the termination of the claimant’s employment.  Ms. McClung disputes that the

claimant’s employment was terminated because she had been injured:

No, my understanding is, is they have twelve weeks that
they can take a - - like, a some kind of a leave, and then, after 
twelve weeks, they have to take them off the payroll. (T. 132).

Ms. McClung testified regarding her responsibility as Director of Nursing with respect to

knowledge of the medications used by employees of respondent-employer:

If they - - when they first come in and get hired if I drug
test them, I ask them what medications they are on.  They do not
let me know everything that they are on.

The people that have been there long term.  They do not
come and tell me, no sir. (T. 134).

The testimony of Ms. McClung reflects that a part of her responsibility as Director of 

Nursing was monitoring the attendance of the CNAs regarding the work schedule.  Ms. McClung

offered that the claimant did have some absences from work prior to April 10, 2008.  As to

whether the pre-April 2008, absences of the claimant were significant enough to warrant

counseling by her immediate supervisor, Ms. McClung testified:

It just depends.  I mean, if it was like once a - - you
know, like a lot of time people get pain on Thursday and they
take off Friday, you know, or whatever.  It wasn’t an every 
week thing on her.  So, probably not.  I would not have counseled
her. (T. 138).
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Regarding the claimant’s absences from work after April 10, 2008, Ms. McClung testified that it

was her understanding that claimant called in and that her child was sick.

Ms. McClung testified that the claimant informed her that she was going out on short-term

disability to get her carpal tunnel syndrome fixed with Dr. Lamoureaux.  The testimony of Ms.

McClung reflects that the claimant did not tell her what the carpal tunnel syndrome was in relation

to, nor did she tell her when she got the carpal tunnel syndrome.  Ms. McClung’s testimony

reflects regarding her observation of the claimant wearing any kind of splint while working:

She wore a wrist stabilizers or whatever, you know, they
go over this part, and then, right here.

No, I mean, she didn’t wear them every day but, I mean, 
she wore them on occasion.  (T. 141).

Ms. McClung offered that the device worn by the claimant had velcro straps.

Cynthia Faye Hamilton has been employed by respondent-employer as a bookkeeper since

1999.  Ms. Hamilton testified that she assisted in completing a portion of document presented by

the claimant as a part of the claim for short-term disability benefits.  Ms. Hamilton completed the

employer’s portion of the document.  Regarding her involvement in completing the document,

Ms. Hamilton testified:

Because Ms. Olson come in and said she wanted to file
a short-term disability, that she had short-term disability 
insurance, and that her doctor wanted her to be off for a while.

So, I gave her the papers.

She said that her hands were bothering her.  She - - I 
don’t know what it was from.  I asked her and she said that she 
had some former problems. 

And so, I gave her the insurance papers, and she took 
them with her, and then, brought them back for - - I mean, there’s
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parts that she fills out and parts the doctor fill out, and then, we
fill out the last part there.

And on this it - - she said it was related to her occupation,
and I asked her about it and she said it was from a former place 
that she had hurt herself at a former place; and so, down here is
where I - - 

But not for there.  I asked - - 

Yeah.  Yeah, I asked her if she got hurt there [respondent] and 
said, “No.”(T. 144-145).  

The testimony of Ms. Hamilton reflects that the claimant did not tell her where or when her 

complaints started:

No, I mean, I didn’t ask her.  I mean, I knew she had worked
- - obviously worked somewhere else before us, but I mean, I didn’t
know where.  I mean, it wasn’t - - I just asked her if it had to do with
our place of employment, and she said, “No.” (T. 145-146).

Ms. Hamilton testified that the claimant never told her or indicated to her that she was injured at 

respondent-employer.  Ms. Hamilton offered that had the claimant relayed that she was injured at

respondent-employer she would have followed procedure:

Well, first of all, you notify your immediate supervisor, and
and then, there’s paperwork that has to be done. (T. 146).

Ms. Hamilton testified regarding a subsequent conversation she had with the claimant:

Okay.  She came to my office some months later and
said something about - - was asking about her twelve-week 
period, which she had already been off way past the twelve
weeks, and I was explaining that to her, and then, I didn’t see 
her anymore, I mean. (T.146-147).

Ms. Hamilton’s testimony reflects that during the afore meeting, the claimant’s husband was also 

present:

He actually started asking the questions, and I told him
I needed to speak with Liz since she was actually the employee.
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But I didn’t know who he was, and then, she started talking. (T. 147).

As to whether the claimant’s employment was terminated during the afore time frame, Ms. 

Hamilton testified:

I really don’t remember the timeframe, but she had already
been off past the twelve weeks, and the company had continued to
carry it, you know, because we didn’t know if she was coming back.
I mean, I was under the impression she was going to come back.  I
mean, she told me she’d probably have to have surgery, and then, 
she’d be back. (T. 147).

The testimony of Ms. Hamilton reflects that at the time the claimant completed the short-term 

disability document she relayed that she anticipated having surgery on her wrist and thereafter 

returning the work:

And that she might have to be off like - - I remember one 
time she told me, she said she may have to be off for a year.  And
I said, well, you know, the company can’t carry you for a year. You
know, we’ve got to do something and that’s when she - - when she
got the short-term disability papers. (T. 148).

Ms. Hamilton denies that she terminated the claimant’s employment during the second 

conversation in which the twelve weeks was discussed, adding that she did not have the authority  
to terminate the claimant:

I help process payroll is how I knew about it.  But I don’t
hire or fire anybody.  That’s not one of my duties. 

No, I don’t discuss anybody’s reason - - I mean, I don’t know;
I’m not privy to the information of why they’re terminated.  (T. 148).

Ms. Hamilton maintains that the claimant never at any time told her that she got hurt at

work.  As to whether during the five (5) month period from April 10, 2008 until September 18,

2008, she had knowledge that the claimant was claiming to have been injured at work, Ms.

Hamilton testified:

No.  The first I knew of it was when we got papers in the
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mail and that we were notified that she was filing something, and 
I really didn’t even know there was anything even ongoing up until
that point.  I just thought she went her own way. 

Probably.  I mean, I can’t say specifically what the paper 
looked like.  I mean, we just would have morning meetings and,
you know, and whenever we had our meetings things are discussed,
you know, and things and that’s what was said that there was a claim
being filed by Ms. Olson. (T. 149).

During cross-examination, Ms. Hamilton testified that while she had been doing the

bookkeeping for respondent-employer since 1999, she has been employed by same since 1987, as

a nursing assistant.  Ms. Hamilton’s testimony reflects that prior to taking on the bookkeeping

role she had different roles, however she has maintained her CNA and is still currently a CNA.

April Dawn Spurlock has been employed by respondent-employer since 1997, and became

the administrator on 1999.  Ms. Spurlock denies having any conversation with the claimant about

any problems or complaints she was having before April of 2008, nor since that date.  Ms.

Spurlock testified that the conversation with the claimant about her continued employment with

respondent-employer was had with Cindy and Donna.  Ms. Spurlock’s testimony reflects that her

knowledge of why the claimant was off work was her awareness that she was on medical leave. 

Regarding the process of obtaining medical leave, Ms. Spurlock testified:

She would have given us the slip to the payroll department
and at that time Cindy and Donna both - - as she was transitioning 
into taking over payroll, Donna was?

Ms. Spurlock denies that respondent-employer penalizes or punishes employees that file

workers’ compensation claims.  Ms. Spurlock added regarding the handling of workers’

compensation by respondent-employer:

If we have an employee that is injured they are to report it
to their immediate supervisor.  They’re [their] immediate supervisor 
has the paperwork, which is the INA paperwork, we call it an incident



32

and accident report, they are to fill it out, they are to do a drug screen,
and then, we set up an appointment with them, with our workers’ comp
doctor, which is Dr. Sra. (T. 162).

Ms. Spurlock testified that was not made aware that the claimant was claiming that she was
injured

at work:

No, sir, I was not made aware that it was a workers’ comp
claim at the time that she is saying that she had the claim. (T. 163).

Ms. Spurlock continued, regarding the handling of a workers’ compensation claim by 

respondents:

We have a - - our corporate person that handles workers’
comp claims, she actually gets involved at that point once we 
fill it out on the computer, you know, and alert her, then, she
comes in, and then, any further doctors appointment or specialist 
appointments are set up through her. (T. 163-164).

Ms. Spurlock denies that employees that file workers’ compensation claims are treated 

differently or specially by respondent-employer:

No, sir, we currently have at least six or seven employees 
that have filed workers’ comp claims over the years that are still
employed with us. (T. 164).

The testimony of Ms. Spurlock reflects that she first became aware that the claimant was

claiming her complaints were work-related when she got the September 2009,letter from the

claimant’s lawyer’s office stating that it was a workers’ compensation claim.  Ms. Spurlock

testified that the September 15, 2009, Form AR-C appeared to be document that accompanied the

afore letter.  Ms. Spurlock’s testimony reflects that until the afore, she had no information

regarding a work related claim being asserted by the claimant:

Not that she claimed that it was a was work-related event.
The only thing we had prior to that was the EEOC claim where
she said that she was terminated unfairly - - because of her injury.
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(T. 166).

The EEOC claim was received in October 2008.  Ms. Spurlock noted that the afore did not make

mention of a workers’ compensation claim:

No, it does not.  It says that she was placed on medical 
leave due to her disability. (T. 167).

The medical in the record reflects that the claimant was seen on March 23, 2006, as a new

patient by Dr. William Cody Grammer with a chief complaint of right shoulder and low back pain.

The report reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: The patient has recently
had an MRI of both her shoulder and her back.  She works as a 
CNA and had a resident fall and she caught him.  She states that
the pain in her shoulder is mostly in the back of her shoulder, 
radiates to her elbow and sometimes complains of hand tingling.
She has some pain at rest and states that her pain level is 6/10 even
after she has had a pain pill.  She also has pain with deep breathing.
She has been on Zoloft, Ativan and is taking Vicodin for pain 
currently. (CX #1, p. 1).

The claimant was again seen by Dr. Grammar on May 1, 2006.  The office note relative to the 

afore visit reflects, in pertinent part:

SUBJECTIVE: Elizabeth Olson returns to clinic today for follow-
up of her partial rotator cuff tear.  She is now about six weeks into 
recovery.  She had some pins and needles feeling in her fingers during
therapy and completed five weeks of PT.  She is somewhat improved.
She has minimal improvement in her range of motion and still has
pain.  She is getting married Friday and is going to nursing school in
the fall.  She is very eager to get better.  At this point she has improved
somewhat, but is still not all the way back. (CX #1, p. 3).

The last entry in the medical record of the claimant prior to April 2008, is a November 29, 2007, 

progress note of Dr. Grammar with instructions that the claimant continue full duty without 

restrictions; was MMI regarding the crepitation of the shoulder joint; and had a permanent 

impairment of 4% to the whole person. (CX #1, p. 9-10).
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The record reflects the presence of absentee slips relative to the claimant for the dates:

April 11, 2008 - sick child; April 12, 2008 - daughter has URI; April 13,2008 - child still sick; and

April 21, 2008 - chest pain.  (RX #1, p. 11-14).  A April 27, 2008, certificate to return to

work/school, from the Urgent Care Clinic in Cherokee Village, relative to the claimant , reflects

that the claimant was seen on April 27, 2008, and could return to work on April 28, 2008. (RX

#1, p. 15). 

A April 28, 2008, off-work certificate relative to the claimant reflects that she was seen by

Dr. Donald W. Lamoureaux, D.O, at the Family Medical Clinic, in Horseshoe Bend, Ark.; that

she was off work on April 28, 2008, due to illness; and that she may return to work on April 30,

2008. (RX #1,p. 16).  The record reflects the presence of an Attending Physician’s Statement,

regarding the claimant which was signed by Dr. Lamoureaux on April 28, 2008.  The document

reflects a diagnosis of carpal tunnel syndrome, with subjective complaints of pain radiating from

the palms to elbow bilaterally.  The document reflects that the claimant became disabled on April

10, 2008.  The afore document is a part of the claimant for short-term disability benefits which

was filed by the claimant.  (RX #2, p. 1-2).

The July 24, 2008, Progress Note of Dr. Grammar regarding the claimant reflects, in

pertinent part:

History of Present Illness
The patient is a 39 year old female seen in orthopaedic consultation
for numbness, paresthesias and pain in the hands and wrists.  These
symptoms began 2-3 months ago.  The numbness is localized to the
palm, thumb, index finger, and long finger in the right hand and the 
palm, thumb, index finger, and long finger on the left.  The numbness
is moderate in severity in both extremities.  She states the pain is 
severe in both extremities, worse on the left an has an aching, an 
electric, and a dull aching quality.  (CX #1, p. 15).

The claimant’s complaint was assessed as moderate bilateral carpal tunnel syndrome by Dr. 
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Grammar.  The claimant has previously undergone nerve conduction studies four (4) weeks 

earlier, which revealed bilateral carpal tunnel syndrome.  The medical reflects that the claimant 

underwent carpal tunnel release surgery on the left on August 13, 2008, and on the right on 

October 1, 2008.  Both procedures were performed by Dr. Grammar. (CX #1, p. 19-23).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed at all times pertinent, to include the period 

September 11, 2006, and continuing through September 18, 2008, with the claimant having last

performed employment duties on April 10, 2008.     

3. The Arkansas Workers’ Compensation Act is constitutional.  The claimant’s 

Motion to Recuse is herein respectfully denied.

4. The claimant has failed to prove by a preponderance of the credible evidence that 

she sustained injuries to her upper extremities [wrists and elbows] within the course and scope of

her employment with respondents on April 10, 2008, or at any other time during her period of

employment with same. 

CONCLUSIONS

There is not a dispute regarding the length and duration of the claimant’s employment by

respondent-employer or the date that she last discharged employment duties, which was April 10,

2008.  The claimant contends that she sustained injuries to both upper extremities, in the form of

bilateral carpal tunnel syndrome, within the course and scope of her employment with required
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medical treatment and rendered the temporarily totally incapacitated .  The claimant seeks a

determination of compensability of her claimed injury along with appropriate corresponding

workers’ compensation benefits and controverted attorney fees.  Respondents deny the

compensability of this claim in its entirety.  

 The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.  

Constitutional Issues

The claimant has filed an Motion to Recuse along with a supporting Brief, challenging,

among other matters, the constitutionality of the provisions of the Arkansas Workers’

Compensation Act that provides for the establishing of administrative law judges.  The Arkansas

Court of Appeals has previously addressed and rejected the identical present arguments in Long v.

Wal-Mart Stores, Inc., 98 Ark. App. 70, 250  S.W.3d 263 (2007).  Accordingly, the claimant’s

Motion for Recusal is denied.  Further, the claimant’s constitutional challenges are without merit,

in that the Arkansas Workers’ Compensation Act has been found to be constitutional by the

state’s appellate courts.

Compensability

The claimant was diagnosed with bilateral carpal tunnel syndrome and underwent surgery

in connection with same.  The claimant contends that her bilateral upper extremity symptoms had

their onset on April 10, 2008, while she was discharging her employment duties, and that she

reported the injury to appropriate supervisory personnel of respondent.  During her August 13,

2010, deposition the claimant testified that her bilateral upper extremity symptoms started

immediately while she was performing her employment duties on April 10, 2008.
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In order to prove a compensable injury as a result of a specific incident which is

identifiable by time and place of occurrence, the claimant must establish by a preponderance of the

evidence: 1) an injury arising out of and in the course of employment; 2) that the injury caused

internal or external harm to the body which required medical services or resulted in disability or

death; 3) medical evidence supported by objective findings, as defined in Ark. Code Ann. §11-9-

102 (16), establishing the injury; and 4) that the injury was caused by a specific incident and

identifiable by time and place of occurrence. Ark. Code Ann. §11-9-102 (4)(A)(i) (Repl. 2001).  

Should the claimant fail to establish by a preponderance of the evidence any of the requirements

for establishing the compensability of the claim, compensation must be denied.  Mikel v.

Engineered Specialty Plastic, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

In the instant claim, the claimant, though asserting that her bilateral upper extremity

symptoms were of a sudden and immediate onset, has fail to identify any one specific incident as

the source.  The claimant acknowledge that she did not bump her upper extremities, did not

stumble and cause impact to her upper extremities in an effort to keep from falling, or any other

singular incident that occurred during her midnight shift of April 10, 2008.  Accordingly, the

claimant has failed to sustain her burden of proof by a preponderance of the evidence that

sustained a specific incident injury to her bilateral upper extremities on April 10, 2008, which is

identifiable by time and place of occurrence.  

A claimant must prove by a preponderance of the evidence the following factors to find an

injury compensable under the “rapid repetitive motion” theory: 1) the injury arose out of and in

the course of her employment; 2) the injury caused internal or external physical harm to the body

which required medical services or resulted in disability or death; 3) the injury was caused by

rapid repetitive motion; 4) the injury was the major cause of the disability or need for treatment;
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and 5) the injury must be established by medical evidence supported by objective findings. 

Malone v. Texarkana Public Schools, 33 Ark. App. 343, 969 S.W.2d 644 (1998).  

While the claimant has been diagnosed with bilateral carpal tunnel syndrome, there is no

evidence in the record to reflect that the claimant’s job duties in the employment of respondent-

employer were performed in a rapid repetitive manner.  The evidence demonstrates that the

claimant’s job tasks as a CNA varied during the course of her shift and not performed at a rapid

pace.  

Further, there is credible evidence in the record to reflect that the claimant experienced

symptoms similar to those she now attributes to her employment with respondent at the onset of

her employment with same in September 2006.  The claimant was placed on the midnight shift

and discharged duties in a specific unit in order to accommodate her symptoms.  Further, the

claimant utilized brace or supports for her wrists prior to April 2008.  

There is no evidence in the record to reflect that the claimant reported her symptoms as a

work-related injury to respondent-employer on April 10,2008, or at any time prior to the filing of

the Claim for Compensation, Form AR-C, on or about  September 15, 2009.  The absentee slips

generated subsequent to April 10, 2008, regarding the claimant did not recite her upper extremity

complaints as the basis for her absence from work, but rather listed other reasons.    The claimant

has failed to sustain her burden of proof by a preponderance of the credible evidence that she

sustained an injury arising out of and in the course of her employment with respondents.  This

claim is respectfully denied and dismissed.

IT IS SO ORDERED.

__________________________________________
 ANDREW L. BLOOD
 Administrative Law Judge   
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