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STATEMENT OF THE CASE

The claimant sustained a compensable injury in the

course of his employment on March 13, 1993.  Attorney Floyd

Thomas has represented the claimant through a lengthy course

of litigation in which the Full Commission found in an

Opinion filed on May 10, 2006, that the claimant is

permanently and totally disabled.  That decision was not

appealed.  In further litigation, the Arkansas Court of

Appeals later found that the claimant’s permanent and total

disability began on August 15, 2003. (Rec. 45-46)  

The Arkansas Court of Appeals filed its decision on

January 30, 2008.  In light of the Court’s finding that the
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claimant became permanently and totally disabled on

August 15, 2003, the Death and Permanent Total Disability

Trust Fund (hereinafter “the Fund”) became liable for the

claimant’s permanent and total disability benefits as of

October 26, 2006.  On February 20, 2008, the Fund began

making payments to the claimant, including a lump sum

payment for retroactive benefits which accrued after

October 26, 2006. (Rec. 46)

Since making their lump sum payment of accrued benefits

on February 20, 2008, the Fund has been and is currently

withholding the claimant’s portion of Mr. Thomas’ attorney’s

fee from the claimant’s biweekly benefits.  (Rec. 46-47) 

On May 18, 2009, some fifteen months after the Fund

made their lump sum payment of accrued compensation to the

claimant, Mr. Thomas filed a motion to have his remaining

attorney’s fees owed on the claimant’s award of permanent

and total disability compensation paid in lump sum on the

following basis. (Rec. 22) As of May 16, 2009, the claimant

was 62 years old and Mr. Thomas was 60 Years old. (Rec. 46)

In his motion, Mr. Thomas notes that based on the claimant’s

life expectancy, Mr. Thomas or his law firm may continue to

be paid attorney’s fees in this case well after the time

that Mr. Thomas would expect to retire. (Rec. 22) In

addition, if Mr. O’Hara outlives Mr. Thomas with their

similar life expectancy, then Mr. Thomas’ law firm or his

estate will be due an attorney’s fee after Mr. Thomas’
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death. (Rec. 23) Based on the claimant’s life expectancy in

May of 2009, the discounted value of Mr. Thomas’ lump sum

attorney’s fee on the claimant’s future benefits was

$11,341.47. (Rec. 23)

Respondents No. 1 had no objection to paying their one-

half of the claimant’s attorney’s future attorney’s fees in

lump sum, and on June 29, 2009, this examiner entered an

agreed order approving Respondent No. 1's payment of

$5,670.40 to the claimant’s attorney in lump sum to

discharge Respondent No. 1 from further payment of

attorney’s fees for the claimant’s permanent and total

disability benefits. (Rec. 49)  

With regard to the claimant’s one-half of Mr. Thomas’

future attorney’s fees on the claimant’s permanent and total

disability compensation, Mr. Thomas seeks to have the Fund

pay the claimant’s one-half of his future attorney’s fees in

lump sum and recoup that payment biweekly from the

claimant’s future permanent and total disability benefits

now being paid by the Fund. (Rec. 15)         

The Fund objects to paying the claimant’s one-half of

future attorney’s fees in lump sum and recouping those

payments biweekly from the claimant since such a lump sum

payment creates a risk of overpayment to Mr. Thomas at the

expense of the Fund if the claimant dies or becomes
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1An injured workers’ entitlement to permanent and total
disability benefits can terminate not only by death, but
also by a change in circumstances, or by failure to comply
with statutory reporting requirements.  See generally Ark.
Code Ann. § 11-9-519 (reporting requirements) and Ark. Code
Ann. § 11-9-713 (terminating benefits due to a change in
physical condition).

ineligible1 for permanent and total disability benefits

prior to the time needed to recoup the Fund’s lump sum

payment. (R. 2 Brief p. 1-2) 

However, Mr. Thomas contends that it is not the

interests of the Fund that should be considered, but the

best interest of the claimant that controls.  Mr. Thomas

contends that the Fund holds the claimant’s benefits in

trust, and it is the duty of the Commission to see that the

claimant’s interest is fully protected. (C. Brief p. 2)     

This examiner previously entered an order finding that

I was without authority to direct the Fund to pay the

claimant’s one-half of his attorney’s fee in lump sum.  This

examiner’s decision was affirmed by the Full Commission but

was reversed and remanded by the Arkansas Court of Appeals,

which stated:

Despite the clear language in Arkansas Code Annotated
section 11-9-716 that authorizes lump-sum attorney’s
fees, the Commission, by adopting the decision of the
ALJ, found that it lacked authority to award a lump-sum
attorney’s fee in the instant case.  We hold that the
Commission’s ruling is clearly erroneous as a matter of
law; accordingly, we reverse and remand the decision of
the Commission for further proceedings regarding the
issue of how and in what manner appellant’s fifty-
percent portion of the attorney’s fee is to be paid to
Thomas.
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This matter has been remanded to this examiner by the

Full Commission for further proceedings consistent with the

findings of the Court of Appeals.  On remand, the parties

agreed to submit this matter for a decision on the existing

record with briefs on remand.  The record therefore consists

of three volumes: (1) the record on file at the Court of

Appeals; (2) the October 20, 2010, opinion and mandate of

the Court of Appeals previously “blue-backed” by the Clerk

of the Commission; and (3) the briefs filed by Mr. Thomas

and Ms. King with the Administrative Law Judge on remand

which I have also “blue-backed” to designate as part of the

record.

After reviewing the law and the evidence on remand, I

find as follows:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant sustained a compensable injury on
March 13, 1993, and was later determined to be
permanently and totally disabled. 

2. The claimant’s attorney has filed a Motion for a
Lump Sum Attorney’s Fee on the permanent and total
disability benefits awarded to the claimant.

3. A lump sum attorney’s fee on Respondent No. 1's
one-half of the claimant’s attorney’s fee was approved
by the administrative law judge on June 29, 2009.

4. Respondent No. 2, the Death and Permanent Total
Disability Trust Fund, is currently withholding the
claimant’s one-half of the attorney’s fee from the
claimant’s biweekly benefit payment.

5. Under the provisions of Arkansas Code Annotated
Section 11-9-715(a)(2)(B)(i), the claimant’s one-half
of an attorney’s fee is to be paid out of compensation
payable to the claimant.
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6. As a result of the decision filed by the Arkansas
Court of Appeals on January 30, 2008, concluding that
the claimant became entitled to permanent and total
disability benefits as of August 15, 2003, the Death
and Permanent Total Disability Trust Fund commenced
payments retroactive to October 24, 2006, by
correspondence dated February 20, 2008.  

7. Prior to the Death and Permanent Total Disability
Trust Fund disbursing to the claimant on February 20,
2008, his benefits that accrued between October 24,
2006, and February 20, 2008, Mr. Thomas could have but
did not file a petition seeking a lump sum attorney’s
fee and requesting that the claimant’s one-half of that
lump sum fee be paid out of the claimant’s accrued
benefits. 

8.   Mr. Thomas did not file a request for a lump sum
attorney’s fee until May 18, 2009, fifteen months after
the Death and Permanent Total Disability Trust Fund
paid the last of the accrued sums of compensation due
the claimant.

9.   Mr. Thomas now seeks to have the claimant’s one-
half of his remaining attorney’s fee paid in lump sum
by the Death and Permanent Total Disability Trust Fund
and have the Death and Permanent Total Disability Trust
Fund recoup that payment from the claimant out of the
Trust Fund’s biweekly payment of future benefits to the
claimant.

10.   The Death and Permanent Total Disability Trust
Fund objects to paying the claimant’s one-half of a
lump sum attorney’s fee because the Death and Permanent
Total Disability Trust Fund risks not recouping its
payment if the claimant dies or becomes ineligible for
permanent and total disability benefits prior to the
time needed to fully recoup a lump sum payment.

11.  The Arkansas Workers’ Compensation Law does not
contain any express or implied provision requiring the
Death and Permanent Total Disability Trust Fund to pay
an injured workers’ one-half of a requested lump sum
attorney’s fee and then recoup that payment from the
injured workers’ future benefits.

12.  However, even if discretion exists to require the
Death and Permanent Total Disability Trust Fund to pay
the claimant’s one-half of a requested lump sum
attorney’s fee, and then recoup that payment from
future benefits in appropriate cases, the Death and
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Permanent Total Disability Trust Fund should not be
directed to make such a lump sum payment where, as
here, the attorney could have filed a timely request
that he receive a lump sum attorney’s fee paid out of
his client’s accrued compensation; the attorney waited
until 15 months after the last payment of accrued
compensation to his client before requesting a lump sum
fee; the Death and Permanent Total Disability Trust
Fund objects to their making the requested lump sum
payment, and the Death and Permanent Total Disability
Trust Fund risks not recouping its payment if the
claimant dies or becomes ineligible for permanent and
total disability benefits prior to the time needed to
fully recoup a lump sum payment.

13. Mr. Thomas’ request that the Death and Permanent
Total Disability Trust pay the claimant’s one-half of a
lump sum attorney’s fee, and then recoup that payment
from future benefits is denied; the Death and Permanent
Total Disability Trust Fund shall instead continue to
withhold the claimant’s one-half of Mr. Thomas’ fee
from the claimant’s biweekly benefit check and forward
those withheld fees to Mr. Thomas.

  DISCUSSION

I. Statutes Involved.

Since the claimant’s injury occurred on March 13, 1993,

this claim for a lump sum attorney’s fee appears to be

governed by the provisions of the Arkansas Workers’

Compensation Law as it existed at that time.

At that time, the attorney’s fee statute, Arkansas Code

Annotated Section 11-9-715 (Repl. 1996) provided in relevant

part:

11-9-715. Fees for legal services.

(a) (1) (A) Fees for legal services rendered in respect
of a claim shall not be valid unless approved by the
Workers' Compensation Commission.

(B) The fees shall not exceed thirty percent (30%) of
the first one thousand dollars ($1,000) of
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compensation, or part thereof, twenty percent (20%) of
all sums in excess of one thousand dollars ($1,000),
but less than three thousand dollars ($3,000) of
compensation, and ten percent (10%) of all sums in
excess of three thousand dollars ($3,000) of
compensation.

(2) (A) Whenever the commission finds that a claim
against the Treasurer of State, as custodian of the
Second Injury Trust Fund, has been controverted, in
whole or in part, the commission shall direct that fees
for legal services be paid from the fund, in addition
to compensation awarded, and the fees shall be allowed
only on the amount of compensation controverted and
awarded from the fund.

(B) (i) In all other cases whenever the commission
finds that a claim has been controverted, in whole or
in part, the commission shall direct that fees for
legal services be paid to the attorney for the claimant
as follows: One-half (1/2) by the employer or carrier
in addition to compensation awarded; and one-half (1/2)
by the injured employee or dependents of a deceased
employee out of compensation payable to them.

(ii) The fees shall be allowed only on the amount of
compensation controverted and awarded.

The lump sum attorney’s fee statute, Arkansas Code

Annotated Section 11-9-716, provided:

11-9-716. Lump-sum attorney's fees.

(a) The Workers' Compensation Commission is authorized
to approve lump-sum attorney's fees for legal services
rendered in respect of a claim before the commission.

(b) The lump-sum attorney's fees are allowable
notwithstanding that the award of compensation to the
injured employee is to be paid on an installment basis.

(c) Lump-sum attorney's fees, if approved by the
commission, shall be discounted at the rate provided in
§ 11-9-804, as that provision may be amended from time
to time.
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2Aluminum Co. of America v.Neal, 4 Ark. App. 11, 626
S.W.2d 620 (1982).

3See Init. Meas. 1948, No. 4, § 32.

4At that time, the attorney’s fee statute provided that
the employer was liable for the entire attorney’s fee on
controverted benefits to be paid in addition to the
compensation awarded.  Ark Stat. Ann. 81-1319(k)(Repl.
1976). 

II.  Legislative History And Intent.
 

Attorney’s fees in Arkansas Workers’ Compensation cases

are prescribed by statute as a matter of public policy to

enable an injured worker to obtain the services of an

attorney in controverted cases.2  Statutory provisions

governing the fees for attorneys of injured workers have

been present in the Arkansas Workers’ Compensation Law since

the original initiated measure became law in 1948.3

However, the Arkansas Workers’ Compensation Law did not

initially contain a lump sum attorney’s fee provision. 

Thus, in United States Fidelity & Guaranty Company v.

Potter, 263 Ark. 689, 567 S.W.2d 104 (1978), the Arkansas

Supreme Court found that the Commission erred for lack of

statutory authority in assessing a lump sum attorney’s fee

against an employer4 in that case on future weekly benefits.

The Arkansas General Assembly responded to Potter with

Act 215 of 1979 which provided the Workers’ Compensation
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Commission statutory authority to approve lump sum

attorney’s fees for legal services, notwithstanding that the

compensation award is to be paid to the injured employee on

an installment basis.  Section 3 of the Act described the

harm sought to be remedied:

It is hereby found and determined by the General
Assembly that the Arkansas Supreme Court has
invalidated the award of lump sum attorneys fees by the
Workers’ Compensation Commission in instances where the
claimant was awarded compensation payable in
installments.  This has resulted in attorneys fees
being paid in minute amounts over a long period of
time, and if the claimant dies prior to the attorneys
fees being fully recovered from the installment
payments, the attorney does not receive full
compensation for his efforts.  Therefore, an emergency
is hereby declared to exist and this Act, being
necessary for the immediate preservation of the public
peace, health and safety, shall be in full force and
effect from the date of its passage and approval. 

     In International Paper Co. v. McBride, 12 Ark. App.

400, 678 S.W.2d 620 (1982), the Court upheld the validity of

the new lump sum attorney’s fee statute against a number of

challenges where International Paper Company appealed an

award of lump sum attorney’s fees.  To the extent that it

was argued that the new lump sum attorney’s fee statute was

in conflict with the older attorney’s fee statute and was

therefore void, the Court held that the Legislature intended

for the two statutes to be read together, and that if the

Legislature had perceived any conflict between the two

statutes the Legislature would have undoubtedly repealed the
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preexisting attorney’s fee statute.  To the extent that

International Paper contended that the statute must fail for

lack of sufficient guidelines for the Commission to apply

for awarding lump sum attorney’s fees, the Court concluded:

No limitations are set forth because apparently none
were intended.  We must assume that the legislature
intended to authorize the Commission to award such fees
in any and all cases.  Thus the statutory guidelines
are discernible; lump sum attorneys’ fees can be
awarded in any and all cases. 

In Section 4 of Act 631 of 1981, the Legislature

amended the lump sum attorney’s fee statute by adding a

defined statutory discount rate for calculating lump sum

attorneys fees.  After Act 631, the relevant provision read:

The Workers’ Compensation Commission is hereby
authorized to approve lump sum attorneys fees for legal
services rendered in respect of a claim before the
Commission. Such lump sum attorneys fees are allowable
notwithstanding that the award of compensation to the
injured employee is to be paid on an installment basis. 
Lump sum attorneys fees, if approved by the Commission,
shall be discounted at the rate provided in Ark. Stat.
Ann. § 81-1319(k) as that provision may be amended from
time to time. (New language in italics)

In Pitts v. Western Electric, 15 Ark. App. 85, 689

S.W.2d 582 (1985), the Court relied on the new discount

language to affirm a Commission conclusion that the

Commission lacks authority to award lump sum attorney’s fees

on “current total disability” compensation (apparently the

equivalent of today’s “temporary total disability”

compensation) because the duration of that award is
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5The provisions of the lump sum attorney’s fee statute
originally contained in Ark. Stat. Ann. § 81-1332.1 were
codified at Ark. Code Ann. 11-9-716 in the Arkansas Code of
1987.  The referenced discount rate from Ark. Code Ann. §
81-1319(k) is now codified at Ark. Code Ann. § 11-9-804.

6The provisions of the attorney’s fee statute contained
in Ark. Stat. Ann. § 81-1332 were codified at Ark. Code Ann.
§ 11-9-715 in the Arkansas Code of 1987.

indeterminable and therefore not subject to a discount rate

calculation.

In the present case, the claimant’s injury occurred on

March 13, 1993.  While there have been no significant

changes to the lump sum attorney’s fee statute since 19815,

there has been a significant relevant change to the

provisions of the attorney’s fee statute6 which was critical

to the more recent decision of the Arkansas Court of Appeals

in Seward v. Bud Avants Co., 65 Ark. App.88, 985 S.W.2d 332

(1999).  Prior to the amendments of Act 10 of 1986 (2nd Ex.

Sess.), the Arkansas Workers’ Compensation Law provided that

the employer or carrier was solely liable for the claimant’s

attorney’s fee on the amount of compensation controverted

and awarded, and that fee was owed in addition to the

compensation awarded to the claimant.  See generally Act

1227 of 1975 (Extended Sess. 1976).  Since the amendments of

Act 10 of 1986, however, the claimant’s attorney’s fee on

controverted benefits is to be paid one-half by the employer

or carrier in addition to compensation awarded and one-half
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by the injured employee out of compensation payable to them. 

See generally Ark. Code Ann. § 11-9-715(a)(2)(B)(1987).

The question arises then, how, if at all, did the

amendments to the attorney’s fee statute (Ark. Code Ann. §

11-9-715) requiring the injured worker to pay one-half of

his attorney’s fee affect the attorney’s right to request

that his or her fee to be paid in lump sum (Ark. Code Ann. §

11-9-716)?  

The Arkansas Court of Appeals addressed this issue

somewhat in Seward v. Bud Avants Co., 65 Ark. App. 88, 985

S.W.2d 332 (1999).  In that case an administrative law judge

awarded a lump sum attorney’s fee on permanent and total

disability benefits and a dispute arose later as to how the

lump sum fee would be paid.  During litigation over the

payment dispute, the claimant’s attorney argued that, by

placing a fee splitting arrangement in Section 715, without

a corresponding fee splitting arrangement in Section 716,

the Legislature intended for the respondents to remain

liable for the entire attorney’s fee when the fee is

directed to be paid in lump sum pursuant to Section 716. 

The claimant’s attorney also argued that, unless the

employer pays the entire amount of the attorney’s fee when a

lump sum is awarded, the attorney is at risk of never being

paid the full fee that he has earned.  Notably, this is of
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course precisely the harm sought to be remedied by the

General Assembly by enactment of the lump sum attorney’s fee

statute in Act 215 of 1979.  

In affirming the Commission’s finding that the

respondent employer and carrier were not required to pay the

claimant’s one-half of the fee in lump sum, the Court in

Seward reasoned:

We agree with appellant that § 11-9-716 was enacted to
remedy the problem of attorneys failing to receive full
payment of their fees where the attorney received his
compensation in installments on the same schedule that
benefits were paid to recipients, but benefits ceased
before the attorney received full payment of his fee.
Aluminum Co. of Am. v. Neal, 4 Ark. App. 11, 626 S.W.2d
620 (1982). However, we do not agree with appellant
that the adoption of the fee-splitting statute (Ark.
Code Ann. § 11-9-715) without a corresponding amendment
of the lump-sum statute (Ark. Code Ann. § 11-9-716)
means that the legislature intended that the employer
would continue to be liable for the entire amount of
any lump-sum fees awarded. It would be wholly
inconsistent for the legislature to amend Ark. Code
Ann. § 11-9-715 by directing the Commission to order
that one-half of attorney's fees be paid by the
employer or carrier and one-half of the fee be paid by
the injured employee or his dependents, while leaving
intact Ark. Code Ann. § 11-9-716 that, according to
appellant's interpretation, would permit the Commission
to circumvent the fee-splitting requirement by simply
ordering that all attorney's fees be paid in lump sum.
Appellant's interpretation is also inconsistent with
the principle of statutory construction that
legislative acts relating to the same subject or having
the same purpose must be construed together and in
harmony if possible. Reed v. State, 330 Ark. 645, 957
S.W.2d 174 (1997). In construing such statutes, it is
presumed that when the general assembly passed the
latter act, it was well aware of the prior act. Id.

There is nothing in § 11-9-716 that requires the
Commission to approve a lump-sum payment of the entire
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amount of an attorney's fee or that prohibits the
Commission from approving a plan by which an attorney's
fee is paid partly by lump sum and partly in
installments. Since the amendment to Ark. Code Ann. §
11-9-715(a)(2)(B)(i) contains the specific language
that the half of the fee chargeable to the injured
employee or his dependents is to be paid "out of
compensation payable to them," it appears to have been
the intention of the legislature to enable the
Commission to approve the lump-sum payment of
attorney's fees chargeable to the employer while
providing for installment payments of the portion of
the attorney's fee chargeable to the injured employee
or the injured employee's dependents. Therefore, we
affirm the Commission's decision to provide for the
payment of the attorney's fee in that fashion, with the
employer's portion to be paid in lump sum, and the
claimant's portion to be paid in installments out of
the compensation payable to him.  

     While Seward provides some guidance on legislative

intent, that case does not directly answer the issue at the

heart of this remand: By what means is a hard working,

deserving attorney such as Mr. Thomas supposed to collect

the claimant’s one-half of an attorney’s fee in lump sum on

a controverted award of permanent and total disability

benefits?  My research indicates that the Full Commission

addressed this issue in Meisner v. Evans Drilling Company,

Full Workers’ Compensation Commission, Opinion filed June 4,

1996 (E107285).

In Meisner, the Full Commission had entered a decision

in 1994, which was not appealed, finding that the claimant

was permanently and totally disabled.  As a result of that

finding, the claimant was entitled to $6,325.74 in
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additional accrued benefits, which represented the

difference in the weekly compensation rates for a worker

paid at the permanent partial disability rate versus the

higher permanent total disability rate.  When the

Commission’s award became final, the claimant’s attorney

petitioned for a lump sum attorney’s fee which had a

discounted present value of $12,060.38.  The respondents

paid the respondents’ one-half of the discounted lump sum

attorney’s fee and also withheld from the claimant’s accrued

benefits $6,030.19 to pay the claimant’s one-half of the

lump sum attorney’s fee.  The claimant objected to his one-

half of the lump sum attorney’s fee being paid out of his

accrued benefits.  The claimant contended that the

respondents should instead pay the claimant’s one-half of

the lump sum attorney’s fee separately and then recoup its

expenditure from the weekly compensation paid to the

claimant in the future.  In rejecting the claimant’s

argument, the Full Commission reasoned:

     Apparently, neither the Courts nor the Commission
have previously considered whether the claimant's
portion of the attorneys' fee can be paid from
compensation that accrued prior to a final award of
compensation. However, Ark. Code Ann. § 11-9-715 (1987)
provides that the claimant's portion of the fees are to
be [paid] "by the injured employee or dependents of a
deceased employee out of compensation payable to them."
[Emphasis added].  Notably, the fees are allowed only
on the amount of compensation controverted and awarded,
so, in most cases where indemnity compensation is
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awarded, there will be accrued benefits which will be
payable to the claimant when the order becomes final.
However, nothing in the language of this statute or
elsewhere in the Arkansas Workers' Compensation Law
limits the payment of compensation payable to the
claimant subsequent to the award.  Therefore, we find
that the claimant's portion of a lump sum attorney's
fee can be paid out of compensation payable to the
claimant which accrued prior to the time that the
compensation award became final.

     Accordingly, we find that the respondents
appropriately withheld the claimant's portion of the
lump sum attorney's fee from compensation payable to
the claimant that accrued before the compensation award
became final.   

III. Application Of The Law To The Facts 
     Of The Present Case.

Against this background of statutory history and

precedents, I reach the precise question remanded by the

Court of Appeals: How and in what manner is the claimant’s

fifty-percent portion of the attorney’s fee to be paid? 

Under the circumstances of the present case, I conclude that

the claimant’s one-half of Mr. Thomas’ fee shall continue to

be withheld from the claimant’s benefits and paid in

biweekly installments as the Second Injury Fund has

apparently been doing since on or about February 20, 2008.

In this regard, the law is now well settled that § 11-

9-715 and § 11-9-716 must be read together.  Arkansas Code

Annotated Section 11-9-715(a)(1)(B)(ii) is explicit that the

claimant’s one-half of his attorney’s fee is to be paid by

the claimant, and makes no provision for requiring a
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respondent to pay the claimant’s fee subject to a possible

recoupment if favorable circumstances occur to permit a full

recoupment later from the claimant. The Commission noted in

Meisner that in most cases there will be accrued

compensation which will be payable to the claimant when a

compensation order becomes final, so that the claimant’s

portion of a requested lump sum fee can be paid (1) by the

claimant and (2) out of compensation payable to the

claimant.  Those circumstances in fact existed in this case

when the Court’s compensation award became final in 2008.

Unfortunately, in the present case, Mr. Thomas did not

file his lump sum attorney’s fee request in a timely manner,

so that the claimant’s one-half of the requested lump sum

fee could have been paid by the claimant out of the accrued

compensation payable to the claimant.  Instead, Mr. Thomas

filed his lump sum fee request in 2009, 15 months after the

last compensation order in this case became final in 2008

and the dispersed to the claimant his accrued compensation. 

The Court in Seward interpreted § 11-9-715 and § 11-9-

716 such that the legislature intended to enable the

Commission to approve the lump-sum payment of the attorney’s

fee chargeable to the employer while providing for

installment payments of the fee chargeable to the injured

employee under appropriate circumstances.  I find that the
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7Mr. Thomas’ belated request in 2009 that his remaining
fee be paid in lump sum appeared to this examiner from the
outset to likely be barred by res judicata under the Court’s
analysis in Gwin R. D. Hall Tank Co., 10 Ark. App. 12, 660
S.W.2d 947 (1983).  However, since res judicata is an
affirmative defense that neither respondent chose to raise
before this case went to the Court of Appeals, and since
Respondent No. 1 actually agreed to Mr. Thomas’ request,
that doctrine has not been considered or addressed herein on
remand.

appropriate circumstance for that arrangement certainly

exists in the present case where the Commission is now

incapable of directing that the claimant pay his lump sum

out of accrued compensation payable to him because Mr.

Thomas waited until 15 months after the last disbursement of

accrued compensation to the claimant before filing his

request for a lump sum payment of his remaining fees7.    

Mr. Thomas argued in his Reply Brief To The Court Of

Appeals that: (1) the Fund holds funds in trust for the

claimant, and (2) the claimant is entitled to the funds held

in trust by the Fund in order to pay his attorney’s fee in

lump sum to be recouped later by the Fund.  On this point, I

note that Mr. Thomas has cited no authority in support of

his argument that the Fund can be directed to pay the

claimant’s attorney’s fee in lump sum on the claimant’s

behalf, and then recoup those payments over time.  I see no

indication to that effect in the attorney’s fee statute, in

the lump sum attorney’s fee statute, or in the statutes
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8For example, the Legislature saw fit in Act 1281 of
2001 to amend the law to require the Death and Permanent
Total Disability Trust Fund to pay the entire attorney’s fee
(and not just one-half of the fee) on benefits controverted
and awarded in cases where the Trust Fund controverts
benefits.  See Ark. Code Ann. § 11-9-715(a)(2)(A)(Repl.
2002)   However, those amendments have no bearing on the
present case for two reasons: because the 2001 amendments
apply only to injuries occurring after July 1, 2001, and
because the Fund has not controverted benefits in the
present case. For a discussion of special fund liability
regarding lump sum attorney’s fees when one of the special
funds controvert benefits, see Lewis v. Auto Parts & Tire
Co., 104 Ark. App. 230, 290 S.W.3d 37 (2008).

governing operation, obligations, and investments of the

Fund. See Ark. Code Ann. § 11-9-502, 715, and 716.  

If the Legislature had intended to create an obligation

on behalf of the Fund to provide a means for financing the

claimant’s one-half of a lump sum attorney’s fees, the

Legislature could have easily enough written such an

obligation directly into either the attorney’s fee statute

or the lump sum attorney’s fee statute.8 

However, even assuming that this examiner has the

discretion to order the Fund to pay the claimant’s one-half

of a lump sum attorney’s fee and then recoup that payment

over time from the claimant, I respectfully decline to do so

in this case where: (1) the Fund risks not recouping a lump

sum payment if the claimant dies or becomes no longer

entitled to benefits before the Fund has time to recoup a

lump sum payment, (2) the Fund objects in all regards to
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paying the claimant’s one-half fee in lump sum because of

the risk of not recouping the payment, and (3) the

claimant’s attorney had at least one opportunity in 2008,

and apparently a prior opportunity as well, to request the

claimant’s one-half of a lump sum fee be paid out of the

claimant’s accrued benefits, but the claimant’s attorney

waited until fifteen months after the last disbursement of

accrued benefits to the claimant before requesting a lump

sum payment of his remaining fees.  

In summary, while the Commission has authority to award

a lump sum attorney’s fee in every case, under the current

circumstances of the present case, and for the reasons

discussed herein, Mr. Thomas’ request to have the clamant’s

one-half of a lump sum attorney’s fee paid by the Fund

subject to recoupment by the Fund from the claimant’s future

compensation is hereby respectfully denied.

ORDER

For the reasons discussed herein, Mr. Thomas’ request

that the Death and Permanent Total Disability Trust Fund pay

the claimant’s one-half of his remaining attorney’s fee in

lump sum and then recoup that payment from the claimant’s

future benefits is hereby denied.  The Death and Permanent

Total Disability Trust Fund is directed to continue

withholding the claimant’s one-half of Mr. Thomas’ fee from
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the claimant’s biweekly benefit check and forward those

withheld fees to Mr. Thomas in the same manner as has been

occurring in this case to date.

IT IS SO ORDERED.

MARK CHURCHWELL
Administrative Law Judge


