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STATEMENT OF THE CASE

On September 12, 2011, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on June 13, 2011.  A prehearing order

entered on that date pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.
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1At the hearing, Claimant’s counsel also offered the stipulation that Respondents
No. 1 “have controverted all future benefits at this point in time.”  I asked counsel for
Respondents No. 1 for a response to this; and as the transcript reflects, he disagreed
with this characterization.  Misunderstanding his response as agreement, I indicated
that the proposed stipulation was accepted.  But after further consideration, I find that
there was no agreement by Respondents No. 1 to the proposed stipulation, and thus do
not accept it.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  An

additional one1 was reached at the hearing concerning Mary Rogers’ testimony, resulting

in the following six stipulations, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee-employer-insurance carrier relationship existed on March 4,

2006, at which time Claimant sustained a compensable injury to his low

back.

3. Claimant’s average weekly wage was $550.00, which entitled him to

compensation rates of $367.00/$275.00.

4. Claimant reached maximum medical improvement and the end of his healing

period on December 9, 2008.

5. Claimant was assigned a twelve percent (12%) anatomical impairment rating

to his body as a whole, which was accepted and is being paid by

Respondents No. 1.

6. The testimony of Mary Rogers would be corroborative.
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Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the withdrawal of the issue pertaining to the constitutionality of the Arkansas

Workers’ Compensation Act, the issues now read:

1. Whether Claimant is entitled to additional treatment in the form of pain

management.

2. Whether Claimant is permanently and totally disabled.

3. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

The respective contentions of the parties are:

Claimant:

1. Claimant contends that he is permanently and totally disabled and is entitled

to permanent and total disability benefits as a result of the compensable

injury he sustained to his lower back.

2. In the alternative, the claimant contends that he is entitled to wage loss if the

Commission renders an opinion that he is not permanent and totally

disabled.

3. The claimant contends that he is entitled to additional benefits, which include

reasonable and necessary medical care including pain management.

Respondents No. 1:



Ninemire - Claim No. F603357 4

1. Respondents No. 1 contend that Claimant is not permanently and totally

disabled and that he is not entitled to any further permanent disability

benefits, including wage loss.

2. Respondents No. 1 also contend that they have provided all reasonable and

necessary medical treatment.

3. Respondents No. 1 contend that the claimant has not requested pain

management with the exception of treatment that he has requested from

Dr. Donald Lamoureaux.  Respondents contend that they have notified

Claimant’s counsel that Dr. Lamoureaux is unwilling to take on workers’

compensation claimants as patients and since notifying Claimant’s counsel

as such, no further requests have been made from the claimant for pain

management.  Respondents contend that the claimant, despite

Dr. Lamoureaux’s unwillingness to accept workers’ compensation patients,

has apparently continued to receive treatment from Dr. Lamoureaux and has

apparently paid for that treatment out of his own pocket or that the treatment

provided has been billed to Medicare.  Respondents contend that the

claimant, after being notified that Dr. Lamoureaux would not accept workers’

compensation patients and that as a result, the carrier would not pay for any

treatment provided by him, never requested any other pain management or

other medical treatment from any other provider.

Respondent No. 2:
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1. Respondent No. 2 contends that if the claimant is found to be permanently

and totally disabled, the Trust Fund stands ready to commence weekly

benefits in compliance with A.C.A. § 11-9-502.  Therefore, the Trust Fund

has not controverted the claimant’s entitlement to benefits.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Pages 26-31 and 39-46 of Respondents No. 1 Proffered Exhibit 2 will not be

admitted into evidence.

4. Pages 32-38 of Respondents No. 1 Proffered Exhibit 2 will be admitted into

evidence and given due weight.

5. Whether any of Claimant’s care by Dr. Donald Lamoureaux heretofore

rendered was unauthorized is moot because it has not been shown that

Claimant was served with a copy of the change-of-physician rules in

accordance with Ark. Code Ann. § 11-9-514(c)(1)-(2) (Repl. 2002).

6. Claimant has proven by a preponderance of the evidence that all of the pain

management treatment of his compensable injury heretofore rendered him

that is in evidence was reasonable and necessary.
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2This actually is the first page of the proffered exhibit, but originally was page 26
of the singular exhibit offered by Respondents No. 1 before it was divided in order to
address the evidentiary objection.

7. Claimant has proven by a preponderance of the evidence that additional

pain management treatment in connection with his compensable injury is

reasonable and necessary.

8. Claimant has not proven by a preponderance of the evidence that he is

permanently and totally disabled.

9. Claimant has proven by a preponderance of the evidence that he is entitled

to wage-loss disability of thirty percent (30%).

10. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee.

PRELIMINARY RULINGS

Admission of Respondents No. 1 Proffered Exhibit 2

At the hearing, Respondents No. 1 sought the admission of various items of

correspondence, primarily from their counsel but highlighted by a letter by an “Angela

Johnson,” the “LPN/Office Manager” for Dr. Donald Lamoureaux, located on page 262 of

the Proffered Exhibit; and a handwritten notation, purportedly by her, contained on page

43.  This correspondence relates to their third contention, quoted above.  Claimant’s

counsel objected, stating in pertinent part:

You know, this is a statement by the office manager, not a statement by the
doctor himself.  The Act specifically provides that an exception to the
hearsay rule would be in workers’ comp the indication statements by the
doctors or those that are treating the patient.  Clearly Angela Johnson is not
talking about treatment of the patient in this case; she’s talking about
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whether or not they will accept workers’ comp and whether or not who is
refusing to pay, prescription, things of that sort, and I just think that’s
hearsay.

The response of counsel for Respondents No. 1 was the following:

Your Honor, with respect to the hearsay, Mr. Spencer, I’m sure, is clearly
aware that the Act is to be construed liberally in order to allow justice to
prevail and that the rules of evidence and rules of civil procedure are not
adhered to as strictly as they are in a typical court setting.  In order that
justice may prevail on this, Your Honor, this all has to do with the issue of
whether or not the carrier has agreed to provide . . . pain management for
Mr. Ninemire . . . .

Concerning the hearsay objection, the analysis of this aspect of the issue falls within

the purview of Ark. Code Ann. § 11-9-705(a)(1) (Supp. 2011), which states:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

Under this provision, the Commission is not bound by the Arkansas Rules of

Evidence–including the rules governing hearsay and the exceptions thereto.  See

Tracor/MBA v. Artissue Flowers, 41 Ark. App. 186, 850 S.W.2d 30 (1993).  After

consideration of this matter, I find that admission of the correspondence would not help to

“best ascertain the rights of the parties.”  I have no means with which to assess the

credibility of Johnson or determine the truthfulness of the account in the letter and

notation.  Her statements are not those of a treating party pertaining to the care of

Claimant, but rather deal strictly with a matter outside the subject of the care he was

rendered by Dr. Lamoureaux.  Pages 27-31 and 39-46 of the proffered exhibit, which is
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correspondence from counsel for Respondents No. 1, likewise fails the standard in § 11-9-

705(a)(1).  Thus, pages 26-31 and 39-46 of Claimant’s Proffered Exhibit 2 will not be

admitted into evidence.  The balance of the proffered exhibit, however, are Claimant’s

medical records; they will be admitted into evidence and be given due weight.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and his wife, Diana Ninemire.  As

discussed above, the parties stipulated that the testimony of Mary Rogers, if called, would

be corroborative.

Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of his

medical records, consisting of three index pages and 63 numbered pages thereafter;

Claimant’s Exhibit 2, vocational assessments of Claimant by Robert White and Sarah A.

Moore dated June 14, 2010 and September 5, 2011, respectively, and consisting of one

index page and ten numbered pages thereafter; Respondents No. 1 Exhibit 1, a

psychological evaluation of Claimant dated March 5, 2007 by Dale A. Halfaker, PhD, and

a vocational evaluation of Claimant by Tanya Rutherford Owen dated July 29, 2011,

consisting of one index page and 25 numbered pages thereafter; and pages 32-38 of

Respondents No. 1 Exhibit 2, additional medical records of Claimant.

Testimony

Randy Ninemire.  Claimant testified that he is 42 years old and completed the

twelfth grade.  Other than the two years he served in the National Guard, his entire
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employment history has consisted of metal fabrication and required heavy lifting.  He

worked for Respondent Industrial Mechanical Specialists for seven to eight years as a

shop supervisor, which he described as follows:  “I did a small amount of paperwork, make

sure the job numbers are right on the stuff, other than that I just went out  there and worked

like everybody else.”  Claimant injured his low back on the job on March 4, 2006.  He

related what happened:

Well, I went outside and I picked up some four-inch piece of channel iron
that’s 20-foot long, when I went to pick it up my back popped and it was a
Saturday and it was I think five or ten minutes until noon and we was [sic]
quitting at noon and I said, “well, if Monday if it don’t feel better I’m going to
the doctor.”  Monday’d come it didn’t feel better, so I went to the doctor.

He first treated with Dr. Lamoureaux, and then Dr. John Terkeurst.  He underwent

an MRI at Baxter Regional Hospital, and injections by Dr. Thomas Briggs.  Claimant saw

Dr. Woodward, Briggs’ partner, as well.  He went through physical therapy.  This

conservative treatment was not working, so Claimant elected to see Dr. Rebecca Tuck, a

neurosurgeon, via his one-time change of physician.  She discovered that he had a

previously undetected disc herniation, and performed a fusion in April 2008.

When asked whether the surgery helped, Claimant responded, “Not really . . . it just

never really got better.”  No evaluation of his condition has taken place since the surgery.

He has near-constant pain in his lower back that varies in intensity, averaging 6/10; and

he has left and/or right leg numbness around four times a day–a condition that has

resulted in his falling on multiple occasions and breaking his nose.  Claimant does not use

a cane because he is “[p]robably hard-headed” and does not think he is old enough to

need one yet.  However, no doctor has prescribed such an aid for him.
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On a “bad day,” which occurs about 10 days out of each month, he lies on the couch

or bed with his leg elevated, and alternates this with sitting with his feet raised.  He does

not do anything productive then, and his pain is 7/10 to 8/10, even with medication.  On

a “good day,” which happens about five days a month, he is able to go out to eat, watch

television, play on the computer, and take his nieces to the park to watch them play.  He

is productive for about an hour on such days, working 15 to 30 minutes at a time.  The rest

of the month are “average days.”  On these days, he stays home and entertains himself

with television and the computer.  He is unable to mow his yard because such an activity

makes him “laid up for a day or two.”  When he does so, the job takes twice as long as it

should.  Claimant’s testimony was that he has tried regain his ability to work by performing

chores around the house such as vacuuming, mopping and taking out the garbage.  But

this aggravates his pain.  He only gets out of the house about one time per week.  His wife

handles all the shopping.  He drives at times.  Bending is painful, and it hurts for him to sit

for an extended period of time.  He is able to stand for around an hour at a time before his

back becomes too painful.  Claimant estimated that he is able to walk for about 15 minutes.

If he engages in too much activity, his back pain will last through the next day and night.

He stated that his lifting ability would be limited to “[a]bout two bottles of pop, two liter

bottles of pop.”

Claimant’s medications for his back include Oxycodone, Valium and Soma; and he

takes Amitriptyline to help him sleep because the pain wakes him up at nights.  His

medication does not make him feel drowsy.  He has a problem with his memory, but is

unsure if is due to the medication or to the pain.  In addition, he has trouble with
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concentrating on more than one thing at a time, and becomes anxious in group

situations–which results in his shutting himself off from the world 10 to 15 days a month.

Claimant’s testimony was that he is unaware of any job that would allow him to have

his feet elevated.  Because of his problems with numbness in his lower extremities, he

does not believe he could work as a driver.  He is on Social Security disability.  Claimant

has undergone vocational evaluations and a functional capacity evaluation (“FCE”).  He

agrees with Sarah Moore, who performed one of the vocational evaluations, that he is

unable to return to work, even in a part-time capacity.  However, he wishes that he could

work, and enjoyed his job at Industrial Mechanical Specialties.  After he left there, he went

to work for a friend, delivering paychecks and taking loads of items such as pipes to job

sites.  That job did not require that he perform any loading or unloading.  However,

Claimant stated that he could not even do this job because “[t]he driving got to me.”  He

has not looked for work since leaving that job.  He acknowledged that he used to use

methamphetamine–but he ceased doing so in 1998.

His initial treatment with Dr. Lamoureaux was paid out of his own pocket.  He also

sought pain management by Dr. Richard Thompson with the approval of Respondents No.

1, but they nonetheless would not pay for it, either.  Claimant testified that he returned to

Lamoureaux and paid for his own treatment there; but he later stated that it was billed to

Medicare at the suggestion of the provider.

Under questioning from Respondents, Claimant stated that although the record of

his visit with Dr. Thompson on March 30, 2009 states that he smoked marijuana three days

before then, he was only in the presence of others who smoked it.  He testified in his
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deposition that he stopped drinking after he had a DWI in 2008; but he admitted that he

told Thompson in that same visit that he was an occasional user of alcohol “because [he]

went without a doctor for three months.”  Claimant denied that he made the statement in

his 2007 psychological evaluation that he was consuming six to twelve beers per day; he

did admit, however, to the statement in the evaluation that he drinks one to two cases per

month.

Claimant admitted that he has not returned to Dr. Tuck concerning his leg

numbness.  Concerning his mental capacity, Claimant stated that his IQ is average.  He

attributed his memory problems to falls he has suffered due to his legs becoming numb.

This was occurring as early as 2007.

Claimant uses his computer every two to three days.  He has not pursued any job

retraining, and has not looked for a job since 2006.

With respect to his claim for pain management, Claimant testified that he obtained

pre-authorization to see Dr. Thompson–but he could not recall from whom that

authorization came.  He stated that his doctor made the call to obtain this.  Claimant stated

that Dr. Lamoureaux would not accept workers’ compensation patients–but this occurred

after he unsuccessfully attempted to get Claimant’s treatment covered by Respondents.

He later stated that “I guess it was me and probably others.”  Once he discovered this, he

went to Thompson for pain management.  He is currently treating with him, and this is

covered through Medicare.
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Under additional questioning by his counsel, Claimant testified that he tried his best

to perform the delivery job, but had to take off two to three days each week to recover from

the work there.

When questioned by me, Claimant stated that he began seeing Dr. Lamoureaux

because Dr. Terkeurst recommended that he begin seeing his family physician and

Lamoureaux was the doctor for Claimant’s wife.  None of his workers’ compensation

doctors referred him to Lamoureaux.  In turn, Lamoureaux referred him to Dr. Thompson.

Diana Ninemire.  Called by Claimant, Ninemire testified that she has been married

to Claimant for over nine years.  She denied that he had any physical problems before the

2006 work-related incident.  Ninemire believes that her husband is in constant pain, based

on her observation of him.  If he tries to work in the yard, he is bedridden for three days

thereafter.  She estimated that he only has about five good days each month.  When he

took the delivery job after leaving Industrial Mechanical Specialists, he was only able to

work two or three days a week.  He was in pain during this period.

When asked whether Dr. Lamoureaux billed Respondents for Claimant’s treatment,

she responded:

No, there wasn’t a bill sent by Dr. Lamoureaux’s office because we explained
to him that we couldn’t find a doctor that would take workmen’s comp
patients and he knew Randy was a workmen’s comp patient, so we paid the
bill until Randy got his Medicare.

On one occasion when Lamoureaux’s office attempted to bill Respondents for Claimant’s

care, the bill was returned.  Ninemire testified that before Claimant went to see Thompson,
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she received assurances from his office that Respondents had approved it.  However,

Respondents again refused to pay for the pain management.

Medical Exhibits

The medical records of Claimant that are contained in Claimant’s Exhibit 1 and

Respondents No. 1 Exhibits 1-2 reflect the following:

Although Claimant’s compensable injury took place on March 4, 2006, the first

treatment record in evidence is dated March 5, 2007.  On this date, he underwent a

psychological evaluation by Dale Halfaker, PhD.  The doctor concluded that Claimant “is

experiencing a chronic pain syndrome (307.89) that is exacerbated by depression and

somewhat by anxiety.”  This, of course, predates Claimant’s surgery, but Dr. Halfaker also

stated that Claimant’s depression and anxiety could be lessened if he could adjust to his

injury and move forward in a positive manner.

On February 6, 2008, Claimant presented to Dr. Tuck with significant low back and

left lower extremity pain since the February 2006 incident.  She reviewed his treatment

records up to that time and wrote:

Mr. Ninemire over the last two years has undergone physical therapy, used
pain medications, muscle relaxants, spinal blocks, anti-inflammatory
medications, heat, ice, and steroids.  He has seen several physicians.  Thus
far, surgery has not been recommended for him.  He also underwent
discogram about a year ago.  His MRI was done approximately two years
ago.  Currently, he is using Oxycodone 30 mg every four hours for pain as
well as 10 mg of Valium three times a day for pain.  Mr. Ninemire complains
of severe pain involving his low back primarily.  He does have some
radiation of pain into the left lower extremity and down the posterior aspect
of the left lower extremity to the area of the heel.  He reports that his pain is
present on a constant daily basis, but that he has severe flare-ups
approximately every three months.  These flare-ups last as much as two
weeks.
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She added:

MRI of the lumbar spine was done two years ago.  It does show evidence of
degenerative disc changes at L3-L4 and L4-L5.  He has a rudimentary disc
at L5-S1, which has a unilateral sacral fusion; therefore this disc is probably
immobile.  He also underwent a discogram about a year ago.  The discogram
results indicated markedly concordant pain response at L3-L4 with what
appeared to be a subarticular annular tear at L4-L5.  There was also marked
concordant pain in association with a left paracentral annular tear.  The L5-
S1 disc was small and residual.  The left transverse process was noted to be
incorporated into the sacral ala.

Her assessment was as follows:

Chronic low back pain in this young gentleman with radiographic evidence
of degenerative  disc disease as well as some annular injury at both 3-4 and
4-5.  His pain is primarily located in the low back.  He has not been able to
work for almost two years now.  We do not see significant nerve root
compromise; therefore, I am doubtful that a simple discectomy would be at
all helpful for Mr. Ninemire.  Therefore, the only option left I think that is
reasonable to consider would be a two level fusion.  Unfortunately, this
likewise is not  a terribly attractive option.  This gentleman is quite young.
His L5-S1 disc space is rudimentary, therefore, could be considered a
natural fused space and that there will be no mobility at this level.  If we fuse
4-5 and 3-4, basically he will be completely immobile from L3 down.  This
leaves him only two motion segments in the lumbar spine.  I certainly have
concerns that he will be no better after a fusion.  I have discussed very
honestly these concerns with him.  I have asked for an updated MRI looking
for evidence that would either encourage us to consider proceeding with a
fusion or discourage further intervention.  I will see him back once the study
has been completed.

Claimant underwent a second lumbar MRI on March 3, 2008.  This reflected mild

to moderate central stenosis at L3-4 with focal left paramedian disc protrusion; an

osteophyte riding and bulge eccentric to the left at L4-5, with mild central stenosis with

mild to moderate lateral recess narrowing; and partial sacralization of the L5 vertebral

body level.

Tuck saw Claimant again on March 3, 2008 and wrote:



Ninemire - Claim No. F603357 17

MRI of the lumbar spine indeed shows significant abnormalities at L3-L4 with
circumferential disc protrusion and, in fact, disc rupture into the foramina, left
more so than right, with left-sided nerve root compromise and to a lesser
degree right-sided nerve root compromise.  There is also anterior spurring
and anterior disc protrusion.  Minor degenerative changes are noted at L4-
L5 but do not appear nearly as significant as the abnormalities seen at 3-4.
I would recommend approaching only the L3-L4 level for a posterior lumbar
interbody fusion.

On April 2, 2008, Claimant agreed to a posterior lumbar interbody fusion L3-4 using cages,

Vitoss, local bone, and bone marrow aspirate.  This operation took place on April 7, 2008.

His pre and post-operative diagnoses were “Severe degenerative disc disease L3-L4 with

disc rupture and instability.”  Thereafter, Claimant underwent physical therapy.  When she

saw him again on March 21, 2008, Dr. Tuck stated that he “ha[d] done very, very well.  His

postop x-rays look great.  He has used little pain medication comparatively considering the

length of time since his original injury . . . I am very pleased with his progress.”  Claimant

again underwent therapy, and went back to Tuck on July 8, 2008.  She wrote:

Randy Ninemire returns for follow up.  He underwent posterior lumbar
interbody fusion at L3-L-4 on 4/7/08.  His incision looks good.  He is wearing
his brace.  Follow up films look great.  He does continue to complain of back
pain and left leg pain.  He has an ongoing Workman’s Compensation
lawsuit.  He has applied for his Social Security Disability.  I do not believe
that Mr. Ninemire is able to return to work at his previous occupation working
as a welder which requires a lot of bending, lifting, and stooping.  He does
not have training that would make him a candidate for an office type job,
therefore, I think indeed he should qualify for Social Security Disability.

He continued physical therapy through July 23, 2008.

On January 26, 2009, Claimant underwent a neuropsychological evaluation by Dr.

Vann Smith.  He diagnosed Claimant as having “Cognitive Dysfunction, Non-psychotic,

Secondary Medical Condition(s),” with those conditions being traumatic brain injury
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(multiple), with Grade III Concussion (per patient history); degenerative disc disease of the

lumbosacral spine, post-traumatic, hypertension (per patient history), and chronic, non-

psychogenic (orthopaedic/neuropathic) pain disorder.

Claimant went to Dr. Thompson on March 30, 2009.  He recommended a

CT/myelogram of the lumbar spine, a transforaminal epidural steroid injection, a medial

branch block, a radiofrequency ablation, an injection of the SI joint, and a dorsal column

stimulator trial.  Thompson noted that Dr. Lamoureaux had prescribed Soma,

Hydrocodone, OxyContin and Valium.

On November 4, 2010, Claimant was treated by Brent Garrison, DC., “for neck pain

with left arm numbness and burning.”  He told Garrison that “his low back condition has

resulted in frequent falls that are causing injuries to his neck.”

Claimant underwent an FCE on July 27, 2011.  He gave a reliable effort, and

demonstrated the ability to work in the Light classification, with occasional lifting of 11 to

20 pounds, frequent lifting of one to ten pounds, and constant lifting of negligible weight.

The report highlights the following:

FUNCTIONAL ABILITIES

Mr. Ninemire demonstrated the ability to perform the following activities on
a Constant basis:  Balance, Reach with 5 Lb. Weight (L), Reach with 5 Lb.
Weight (R), Reach Immediate (L), Reach Immediate (R), Reach Overhead
(L), Reach Overhead (R), Handling (L), Handling (R), Fingering (L),
Fingering (R) and Sitting.

Mr. Ninemire demonstrated the ability to perform the following activities on
a Frequent basis:  Walk, Carry up to 15 Lbs., Climb Stairs, Push/Pull 50 Lb.
Cart, Kneel, Crouch and Standing.
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Mr. Ninemire demonstrated the ability to perform the following activities on
an Occasional basis: Carry up to 30 Lbs. and Stooping.

FUNCTIONAL LIMITATIONS

Mr. Ninemire demonstrated functional limitations during his evaluation in the
area of material handling as he exhibited the ability to perform an Occasional
bi-manual lift/carry of up to 30 lbs.  Mr. Ninemire demonstrated limitations
with lifting from floor to knuckle level of 30 lbs. and up to 35 lbs. when lifting
from knuckle to shoulder level.  Mr. Ninemire also demonstrated limitations
with unilateral lifting as he exhibited a maximal individual UE lift of 20 lbs.
when lifting unilaterally from floor to shoulder level.  Mr. Ninemire
demonstrated poor tolerance to repetitive bending/stooping and performed
these activities at the Occasional frequency level.  He also performed all
general mobility activities at the Frequent level when taking into account a
normal workday.
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Nonmedical Exhibits

Claimant’s Exhibit 2.  This exhibit contains the report of Robert White, MSE,

Vocational Specialist, on the vocational assessment he conducted on Claimant on June

10, 2010.  He interviewed him for an hour,  recounted his work and medical history, and

wrote:  “In conclusion I know of no jobs for which Mr. Ninemire could compete at any level.”

Also included in the exhibit is the September 5, 2011 report of Sarah Moore,

Certified Rehabilitation Counselor, on her own evaluation of Claimant on July 1, 2011.  Her

vocational analysis reads:

Based upon the physical limitations provided by Dr. Rebecca Barrett-Tuck,
Mr. Ninemire is unable to return to his former employment as a welder.  She
further notes that he does not have training to perform sedentary
employment.  Based on the neurocognitive limitations provided by Dr. Vann
Smith, Mr. Ninemire will not be able to successfully participate in vocational
training.  These limitations will also prevent him from returning to any type
of competitive employment.  The areas in which Mr. Ninemire has severe
mental limitations are considered key factors in sustained employment.

Employment rates for individuals with disabilities have not improved
substantially since the implementation of the Americans with Disabilities Act
(ADA) in 1990 and its subsequent revisions.  In fact, the unemployment gap
between individuals with and without disabilities has grown during recent
period of high unemployment.  It is my opinion that Mr. Ninemire is unable
to obtain and/or sustain competitive employment based on the limitations
and factors discussed above.  This opinion is stated within a reasonable
degree of vocational rehabilitation certainty based on information available
to date.

Respondents No. 1 Exhibit 1.  This exhibit contains the vocational evaluation report

of Tanya Rutherford Owen dated July 29, 2011, concerning the evaluation she conducted

on July 5, 2011.  She determined that based upon his FCE results, the only job he held



Ninemire - Claim No. F603357 21

previously to which he could return would be as a delivery driver.  Owen listed the

following as transferable skill occupations for Claimant:

Light Assembly
Courier
Cashier
Housekeeping
Plaster Machine Tender
Router Printed Circuit Boards
Deliverer Outside
Assembler Production
Electronics Assembler
Dispatcher Service or Work
Bench Worker

Her summary reads:

Mr. Ninemire[‘s] previous positions have consisted primarily of medium level
work.  He previously worked as a light delivery driver.  While he is unable to
return to previously held welding or construction occupations, he would be
able to return to the work of a driver.  Given his current skill level, there are
jobs that are available, for which he would qualify.  These vocational options,
along with accompanying wages, are outlined in this report.

Additionally, there are several rehabilitation options available to Mr.
Ninemire including Arkansas Rehabilitation Services and Ticket to Work
Services.  Mr. Ninemire qualified for these programs as he is currently
receiving Social Security benefits.

ADJUDICATION

A. Whether Claimant is entitled to additional medical treatment.

Claimant has contended “that he is entitled to additional benefits which include

reasonable and necessary medical care including pain management.”  At the hearing,

Respondents No. 1, through counsel, asserted at the hearing that they are not

controverting his right to pain management per se, but simply are arguing that they should

not be responsible for any treatment by Dr. Lamoureaux because it was unauthorized.
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Arkansas Code Annotated § 11-9-514(b) (Repl. 2002) provides that treatment by

a physician other than the claimant’s authorized treating physician, except for emergency

treatment, shall be at the claimant’s expense.  However, this provision is inapplicable if the

authorized treating physician refers the claimant to another doctor for examination or

treatment.  See Am. Greetings Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d 613 (1998).

The determination of whether treatment was the result of a referral as opposed to a

change of physician is a question of fact for the Commission.  Dept. of Parks & Tourism

v. Helms, 60 Ark. App. 110, 959 S.W.2d 749 (1998).  The change-of-physician rules do

not apply absent proof that the claimant received a copy of the change-of-physician rules

from the respondent either in person or by certified registered mail.  Ark. Code Ann. § 11-

9-514(c)(1)-(2) (Repl. 2002).  See also Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265,

19 S.W.3d 36 (2000).  In addition, if a preponderance of the evidence establishes that the

claimant’s authorized treating physicians refuse to see him again, and the respondents

refuse to provide a new physician, then the change-of-physician rules do not apply after

the claimant has been denied additional authorized medical treatment.  See Sanyo Mfg.

Corp. v. Farrell, 16 Ark. App. 59, 696 S.W.2d 779 (1985); Lybrand v. Saline Nursing Ctr.,

2002 AWCC 194, Claim No. E908946 (Full Commission Opinion filed October 23, 2002).

The standard “preponderance of the evidence” means the evidence having greater weight

or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72
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Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

At the outset, I note that there is not an executed Form AR-N in evidence.  For that

reason, it has not been shown that Claimant was furnished with a copy of the change-of-

physician rules per § 11-9-514(c)(1)-(2).  Therefore, whether the treatment by Dr.

Lamoureaux was unauthorized is moot.

What remains, then, for consideration under this issue is whether Claimant’s past

pain management treatment and the additional pain management treatment he is seeking

is reasonable and necessary.  Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002)

states that an employer shall provide for an injured employee such medical treatment as

may be necessary in connection with the injury received by the employee.  Wal-Mart

Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable

only for such treatment and services as are deemed necessary for the treatment of the

claimant’s injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).

The claimant must prove by a preponderance of the evidence that medical treatment is

reasonable and necessary for the treatment of a compensable injury.  Brown, supra; Geo

Specialty Chem. v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes

reasonable and necessary medical treatment is a question of fact for the Commission.

White Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001);

Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).
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3Respondents No. 1 have contended that Claimant never requested any other
pain management treatment from them after being informed that Dr. Lamoureaux would
not accept workers’ compensation.  Moreover, at the hearing, their counsel asserted
that they had not denied pain management to Claimant.  The evidence shows
otherwise.  I credit the testimony of Claimant and his wife that they were informed that
Respondents No. 1 would authorize him to treat with Thompson.  Notwithstanding this,
Respondents No. 1 denied payment therefor after the service had been rendered. 
Regardless, they have not argued that the treatment with Dr. Thompson was
unauthorized; and as set out above, their failure to furnish him with the change-of-
physician rules in accordance with law renders this moot anyway.

I credit Claimant’s hearing testimony that he is still suffering back pain from his

compensable injury.  This was corroborated by his wife and (via stipulation) his mother-in-

law.  As the records above reflect, Dr. Lamoureaux has been prescribing Claimant’s pain

medication.  “Medical treatments which are required so as to stabilize or maintain an

injured worker are the responsibility of the employer.”  Artex Hydrophonics, Inc. v. Pippin,

8 Ark. App. 200, 649 S.W.2d 845 (1983).  After consideration of this matter, I find both this

treatment and the treatment rendered by Dr. Thompson,3 as set out in the evidence, to

have been reasonable and necessary.  By the same token, I find that Claimant is entitled

to additional pain management treatment at the expense of Respondents No. 1.  The

Commission is authorized to accept or reject a medical opinion and is authorized to

determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999

S.W.2d 692 (1999).  Based upon my review of the evidence, I credit Thompson’s

recommendation, discussed above, that Claimant undergo pain management.

B. Whether Claimant is permanently and totally disabled.
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Claimant has also contended that he is permanently and totally disabled.

Respondents No. 1 have argued otherwise.

To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must prove by a preponderance of the evidence that he sustained permanent

physical impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  Claimant’s back and neck injuries are unscheduled

ones.  Cf. Ark. Code Ann. § 11-9-521 (Repl. 2002).  For that reason, his entitlement to

permanent disability benefits is controlled by § 11-9-522(b)(1), which states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  As the Arkansas

Court of Appeals noted in Hixon v. Baptist Health, 2010 Ark. App. 413, ___ S.W.3d ___,

“there is no exact formula for determining wage loss . . . .”  Pursuant to § 11-9-522(b)(1),

when a claimant has been assigned an impairment rating to the body as a whole, the

Commission possesses the authority to increase the rating, and it can find a claimant

totally and permanently disabled based upon wage-loss factors.  Cross v. Crawford County

Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).  The term “permanent total

disability” is defined in the statute as “inability, because of compensable injury or

occupational disease, to earn any meaningful wages in the same or other employment.”
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Ark. Code Ann. § 11-9-519(e)(1).  The wage loss factor is the extent to which a

compensable injury has affected the claimant’s ability to earn a livelihood.  Emerson Elec.

v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).  In considering factors that may

impact a claimant’s future earning capacity, the Commission considers his motivation to

return to work, because a lack of interest or a negative attitude impedes the assessment

of his loss of earning capacity.  Id.  The Commission may use its own superior knowledge

of industrial demands, limitations, and requirements in conjunction with the evidence to

determine wage-loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635

S.W.2d 276 (1982).  Finally, Ark. Code Ann. § 11-9-102(4)(F)(ii) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Disability” is the “incapacity because of compensable injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

compensable injury.”  Id. § 11-9-102(8).

The evidence before me shows that Claimant is 42 years old and completed the

twelfth grade.  His working history has been comprised primarily of jobs in the Medium

category of work or greater–such as welding.  He also has served as a delivery driver

(which will be addressed more fully infra).  Claimant was employed for Respondent

Industrial Mechanical Specialists for seven to eight years as a shop supervisor.  This

position required some paperwork; but generally, he worked alongside his co-workers in
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4Because the parties stipulated that Claimant reached maximum medical
improvement and the end of his healing period on December 9, 2008, I surmise that the
rating was issued on or around that date.  But the medical record concerning this was
not offered into evidence by anyone.

metal fabrication.  As the parties have stipulated, he sustained a compensable lower back

injury on March 4, 2006.  Nearly two years later, after conservative measures did not work,

Claimant went to Dr. Tuck.  After a second MRI, she recommended that he undergo a

fusion at L3-4.  Claimant had this surgery on April 7, 2008.  While Tuck wrote that he

“ha[d] done very, very well” as a result of this, she nonetheless noted that he continued

to complain of back and left leg pain and opined that because his job at Industrial

Mechanical Specialists consisted of a lot of bending, lifting and stooping, he would not be

able to continue in it.  Because he lacked training for an office position, she recommended

that he apply for Social Security disability benefits.  He did so and was accepted.  As a

result of Claimant’s compensable injury and the treatment thereof, he was assigned a

twelve percent (12%) impairment rating to the body as a whole.4  As the parties have

stipulated, Respondents No. 1 accepted the rating and paid permanent partial disability

benefits in accordance with it.

As addressed above, Claimant has testified, and I credit, that he suffer suffers from

back as a result of his compensable injury.  His wife and mother-in-law corroborated this.

He takes medications, including Soma, Valium, OxyContin and Hydrocodone, to alleviate

his symptoms.  Regardless, he estimated that his pain averages 6/10.  He also complains

of intermittent numbness in his lower extremities–and this complaint is also reflected in his

records.
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After he left the job where he was injured, he worked for a time as a delivery driver.

This position did not require any loading or unloading.  Nonetheless, Claimant testified,

and his wife corroborated, that he had to be off work two to three days a week because the

effect of the work on his condition.  Claimant’s testimony was that he wishes he could

work; but I find, based upon the evidence, that he is not motivated to return to the

workforce.

On July 27, 2011, Claimant underwent an FCE that showed that he gave a reliable

effort and demonstrated the ability to work in the Light classification.  Both White and

Moore in their vocational evaluations opined that Claimant is unable to return to the

working world.  However, Owen in her evaluation determined that he had transferable

skills he could use in occupations that would be within his physical capabilities as

documented by the FCE.  She further noted that he could return to work as a light delivery

driver.  Owen further noted that rehabilitation options are available to him.  After due

consideration, I credit Owen’s assessment over those of White and Moore.  Further, I

credit the FCE findings over the testimony of Claimant and his wife concerning this abilities

to perform the delivery job.

Based upon my review of all the evidence, I find that Claimant has not proven by

a preponderance of the evidence that he is permanently and totally disabled.  However,

I do find that after considering Claimant’s age, education, work experience, the nature and

extent of his injuries, his permanent restrictions, and all other relevant factors, he has

sustained a thirty (30%) impairment to his wage earning capacity in excess of his



Ninemire - Claim No. F603357 29

anatomical impairment.  In so doing, I find that Claimant’s compensable March 4, 2006

back injury is the major cause of his wage-loss disability.

C. Whether Claimant is entitled to a controverted attorney’s fee.

I find that Respondents No. 1 have controverted Claimant’s entitlement to wage loss

disability benefits.  Claimant’s attorney is thus entitled to a controverted attorney’s fee on

all indemnity benefits awarded herein to Claimant, pursuant to Ark. Code Ann. § 11-9-715

(Repl. 2002).
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CONCLUSION AND AWARD

Respondents No. 1 are directed to pay benefits in accordance with the findings of

fact set forth above.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-

9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be

paid by Respondents No. 1 in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).

See Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65

S.W.3d 463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


