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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On June 6, 2011, a pre-hearing conference was conducted in

this claim from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the contentions of the parties relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.  Additionally, the parties stipulated that

the claimant earned wages sufficient to entitle him to compensation benefits at the weekly rate of

$193.00/$154.00, for total/permanent partial disability.
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The testimony of Brian Keith Nichols, Wanda Nichols, and P.D. Welch, along with the

September 28, 2011, deposition testimony of Dr. Yuanyuan Long, coupled with medical reports

and other documents comprise the record in this claim.

DISCUSSION

 Brian Keith Nichols, the claimant, with a date of birth of February 4, 1967, has a 9th  

grade education.  The claimant explained that he quit school at the age of 16 in order to work full

time on a farm job in order to help his family because his father had open-heart surgery.  The

claimant is now receiving Social Security total disability benefits.  

The claimant’s employment history has consisted of factory work, construction, and farm

labor.  The testimony of the claimant reflects that he is unable to performe any of his past jobs at

the present time.  

  The claimant commenced his employment with respondent #1 on August 21, 2006, as a

laborer.  The testimony of the claimant reflects that on May 13, 2008, he was working as a

sanitation worker for the city.  In describing his job duties in the afore employment, the claimant

testified:

Picking up limbs, picking up trash, cutting wood, and mowing,
mowing lots, grading lots, just whatever the supervisor had me to
do. (T. 12).

The claimant described the equipment used in the discharge of his employment duties:

Some tractors, bush-hogs, trucks, you know, backhoe.  Well, jaws,
what we call jaws, pick up limbs with. (T. 12).

Regarding the specifics of his employment activities at the time of injury, the claimant testified

that he was operating a 2155 John Deere tractor pulling a kilopher (phonetic) at a beauty shop
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besides the Gunn’s Supermarket.  The claimant described the kilopher as “a blade where it levels

off the ground”.  (T. 12).  The claimant testified that he gotten through and had just crossed

highway 61 and was returning to the shop.  The claimant confirmed that he was west of the

railroad tracks and was heading east on Jefferson Street.  The claimant’s testimony reflects that

there are no control signals - - no lights bars, bells, or arms - - for the railroad at that location. 

The claimant testified that the railroad track runs north to south with a slight curve.  

The claimant’s testimony reflects that when he approached the location he looked both

ways and did not seen anything coming before trying to go upon the grade.  Thereafter, the

claimant testified:

When I started upon the tracks, the train worker hit me, and there
was one on - - the first one didn’t sound the horn, but the second
one did, and that’s the reason I took a second look. (T. 14).

The claimant offered that the railroad worker was operating a 650 Jackson Tamper (phonetic)

that is used when working on the railroad. (CX #1).  Regarding the impact of the tamper with

tractor that he was operating, the claimant testified:

Struck me on the right side and slung me around, and the back
wheel was wedged between the two big wheels of the worker. (T.
14).

The claimant testified that the impact caused damage to the John Deere tractor.  The testimony of

the claimant reflects that he was able to stay on the tractor during the impact.  Claimant

acknowledged that he did not suffer any physical bruises or injuries at the time, although his left

hip was sore.  The claimant testified that at the time of the accident he thought he was okay.  

The testimony of the claimant reflects that the May 13, 2008, accident occurred at 3:50

p.m.  The claimant testified that following the accident he went home, took a shower and “just
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relaxed”. (T. 15).  The testimony of the claimant reflects that he was able to work the next day,

although the did not do much because he was sore all over.  The claimant maintains that he

complained of soreness in the shoulder and back, as well as later to the neck, all of which he

attributed to residuals of the accident.  

The claimant maintains that on the morning of the second day following the May 13,

2008, accident, he was unable to get out of bed because of the soreness and pain.  The claimant

added that after he was helped out of bed by he wife he sought medical treatment at the NEA

Clinic in Osceola, where he was seen by Dr. Dill.  The claimant testified that at the time of the

clinic visit he was experiencing low back and neck pain.  The claimant’s testimony reflects that he

was unable to return to work the next day, noting that he had been placed on medication,

Tramadol, for pain.  The testimony of the claimant reflects that he was prescribed physical

therapy, which he attended for two (2) weeks.

Regarding his continued employment by respondent-employer, the testimony of the

claimant reflects:

I returned one day, and about 10:30, the supervisor called me in the
office and said he no longer needed me. 

I was fired. 

They said because I didn’t report back to work after my therapy. 
(T. 18).

The claimant explained that the reason he did not report back for work following the therapy

session was because his brakes locked up on the vehicle and he had to have his brother come and

pick him up.  As a consequence of the afore, the claimant testified that he did not have

transportation and that he was stranded in Osceola.  
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In addition to Dr. Giles, his family doctor, the claimant testified that he has consulted with

Dr. Long and Dr. McNerney regarding his condition, which he attributes to the May 13, 2008,

accident.  The claimant maintains that his symptoms progressed and became more serious.  The

claimant added that about 30 days following the accident he started “having seizures real bad”.

(T. 19).  The claimant’s testimony reflects that he does not experience a warning or an aura

before the onset of a seizure episode/event:

I don’t.  I can just be walking and just fall out.  I won’t know
nothing till I come back. (T. 20).

The claimant acknowledged that as a three-year old child he fell off a house and suffered

injuries resulting in the placement of a metal plate in his head.  Regarding the afore, the claimant

testified:

I don’t know for sure, you know, if I’ve got it in my head or not,
but that’s what I was told as I was growing up.  (T. 20).

The claimant denied ever having any seizure disorder or events prior to the May 13, 2008, train

accident.  Further, the claimant denies being treated with any kind of medications like Dilantin

prior to May 2008 accident.  The claimant is now on Dilantin for the seizure disorders.  

The testimony of the claimant reflects that he treated with Dr. Giles, his family physician,

regarding the disorder and was referred by her to Dr McNerney, a psychiatrist.  The claimant

testified that Dr. McNerney referred him to Dr. Long.  The claimant denied ever having any

severe depression or being diagnosed as such prior to the May 2008, accident.  The claimant’s

testimony reflects that he is taking medication which is prescribed by Dr. McNerney.  

The claimant testified that Dr. Long, a neurologist, performed diagnostic tests, to include

an EEG.  The claimant is not aware of whether Dr. Long also performed a CAT scan.  The
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claimant testified that he has experienced “quite a few” seizures beginning thirty (30) days

following the accident.   The claimant offered, however, regarding the frequency of his episodes,

that sometime he can go a week without having one.  The testimony of the claimant reflects that if

he is walking along and suddenly he is no longer walking but getting up off the floor he concludes

that he has experienced a seizure episode.   The claimant added regarding his location when

experiencing a seizure event:

Usually I’m walking around in the yard, or I’m there in the house. 
(T. 25).

The testimony of the claimant reflects that he is under restrictions with respect to operating

machinery, adding:

I ain’t supposed to ride a bike, lawnmower, or nothing.  I ain’t
supposed to do nothing. (T. 25).

The claimant testified that he was off work for two (2) weeks following the May 13, 2008,

accident.  The claimant added that when he returned to work on the Monday of the third week,

his employment was terminated by the respondent-employer.  The claimant testified that he did

not seek other work, but did sign up for unemployment benefits.  The claimant added that he did

think that he was able to work at the time.   As far as accepting any job offer, the claimant

testified:

I had never gotten any - - every time I would call up there, they
didn’t have nothing at the time. (T. 25).

The testimony of the claimant reflects that he continued to follow up with Dr. Giles. 

Further, the claimant testified that as a result of the restrictions placed on him he applied for

Social Security disability, which he obtained.  The claimant testified that he applied for Social
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Security Disability benefits in November 2008, and that he received his first check in June 2009. 

The claimant maintains that he is unable to do any kind of employment that exists in the economy. 

In describing his daily activities, the claimant testified:

I walk around in the yard, and, you know, I might pick up a little
paper here or there, and 90 percent of the time, I’m in the house.
(T. 28).

The claimant added that he does spend a lot of time in bed, adding:

Because a lot of times, I can’t get up.  I’m so stiff, I can hardly get
up. (T. 28).

During cross-examination the claimant testified that he started doing farm labor at the age

of 16 years of age, and that he has done so, except for some other jobs, pretty much all his life. 

The claimant confirmed that while employed at Heath Brothers he did some electrical and

plumbing work.  The claimant has also done some roofing while working as a carpenter.  The

claimant has worked mowing lawns.  Further, the claimant has worked operating backhoes and

other types of equipment.  

The claimant was employed at Crafton’s Commish, a farm supply place which sold

fertilizer, seeds and chemicals, as a yard-man.  In the afore employment the claimant would also

make deliveries or drive the trucks to the various locations on occasion.  The claimant also

performed some mechanic-type work where he maintained or help with the maintenance of the

trucks - - changed alternator belts, changed oil.  The claimant employment history also included

driving a cotton-picker for a period of time, as well as working with some cows on the John

Taylor’s farm.  The claimant also work as a mechanic for Larry Roshner, who had a mechanic

shop.  The testimony of the claimant reflects that he worked the afore job leading up to his
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employment by respondent-employer.  

The claimant acknowledged that he worked as a sanitation employee when hired by

respondent-employer.  In the afore capacity, the testimony of the claimant reflects that he did

some grading of some lots; drove a bush-hog on occasion; drove a route with the sanitation truck

where he would pick up limbs and trash.  The claimant’s supervisor was P. D. Welch, who

actually hired him for the job with respondent-employer.  The claimant acknowledged that he was

provided his duty assignments and instruction by Mr. Welch.  

The claimant acknowledged that during his deposition he testified that he had not had any

injuries away from work.  As to the disclosure in his medical records of the possible head injury

and placement of a metal plate in his head, the claimant responded:

Like I said earlier, that’s what I was told as I was growing up - -
that I had a plate in my head. (T. 34).

The claimant added that the injury had occurred when the was three years old.

As far as his awareness of what takes place when he suffers a seizure event, the claimant

acknowledged that he does not know what happens other than he unconscious for a period of

time:

I can be walking, and just black, you know, just fall out - - and
when I come to, I know I had a seizure, because - - (T. 35).

The claimant denies that prior to the May 2008, train event he would pass out or black out

periodically.  In addition to denying any prior blackout spells, the claimant denies that he ever got

treatment for any blackout spells before May 2008.  

The claimant acknowledged living in the area most of his life.  The claimant testified that

he had no recollection of going to the Osceola Hospital in 2002 and being treated because he
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blacked out.  The claimant testified that he had no recollection of being struck in the eye by the

elbow of a girlfriend.  The claimant disputes the history of having had blackout spells for the last

few weeks as reflected in a January 30, 2002, EMS narrative report. (R1,X 1, p. 2).  Likewise the

claimant had no recollection of a visit to South Mississippi County Regional Medical Center on

May 21, 2007, with complaints of fainting and chest pain. (R1,X1, p. 3-9).  The claimant disputes

history in the afore medical records that an hour prior to the incident he had been riding on a four-

wheeler, fell and hit the left side of his head..  Later, the claimant acknowledged that he was seen

by Dr. Hollis Banks-Giles, his family physician, during the May 21, 2007, time period. Further,

the claimant acknowledged that the history of childhood injury and metal plate in the head is

consistent with that reflected in the May 21, 2007, medical records.  Additionally, the claimant

confirmed having an EEG and a CT scan performed during the May 2007, hospital visit, which

was a year before the event with the train.  The claimant later disputed having an EEG performed

on May 21, 2007.  The claimant denies relaying that he had been experiencing syncope since

1994, and maintains that the only EEG he remembers having was that performed by Dr. Long in

connection with symptoms growing out to the May 13, 2008, accident. (T. 38-40).

The claimant acknowledged completing the Form N, two days following the May 13,

2008, train incident. The claimant confirmed that the Form N identified injuries to his low back

and shoulders, however made no mention of his head, neck, or arms as areas of complaints. The

claimant acknowledged that he complained of low back and shoulder pain at the time he saw Dr.

Dill, which was the initial physician to treat him following the accident. The claimant offered that

his upper shoulder and neck were all the same. In reviewing the NEA Baptist Clinic note of May

15, 2008, regarding his visit to Dr. Dill, which is a part of the exhibits of respondent #1, the
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claimant concedes that the document makes no mention of his head, legs or arms. (R1X1, p. 11-

13).  The claimant denies that 

Dr. Dill performed a physical examination of him during the May 15, 2008, visit, but rather a

computer examination in which he was asked questions.  The claimant was unable to answer

whether or not he was asked about headaches, numbness, vision problems, dizziness, weakness,

imbalance or seizures by Dr. Dill, however concedes that if the report reflected same he was

unable to dispute it.  The claimant testified that if he was having problems, he would have

described them to Dr. Dill during the visit.

The claimant followed up with Dr. Dill on May 22, 2008, after the initial May 15, 2008,

visit, however maintains that he was unable to see the doctor because his claim had been denied

by respondent #1.   The record does reflect a NEA Baptist Clinic note of May 22, 2008,

indicating that the claimant was seen by Dr. Dill.   The afore record also reflect that physical

therapy was approved through a claim adjuster. (R1X1, p. 14-16).   The claimant offered

regarding the afore:

I went and seen Dr. Dill that one day, and I went back two weeks
later, and then that’s when he ordered me to physical therapy. 

Now, the dates I can’t remember that dates that clearly, but I seen
Dr. Dill twice. (T. 44-45).

In describing the May 13, 2008, accident with the train, the claimant testified that the

tractor that he was on was hit from the right side and turned him to the left.  The railroad vehicle

was a tamper, not a locomotive or train.  The claimant acknowledged that he was not thrown

from the tractor by the impact.  During his deposition, the claimant testified that he thought that

the railroad vehicle was going about 15 to 20 miles an hour.  Further, the testimony reflects that
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no part of the railroad vehicle came in contact with the claimant’s body.  The testimony of the

claimant reflects that the tractor that he was operating turned to the right going parallel with the

train track in the same direction.  The claimant acknowledged that he did not hit his head.  The

claimant concedes that he did not report any complaint regarding his head at the time of his initial

visit to the doctor.  

The claimant acknowledged that after seeing Dr. Dill and obtaining the physical therapy,

he was informed that the claim was being controverted by respondent #1, and workers’

compensation benefits were discontinued.  The claimant then sought treatment from his family

doctor, Dr. Holli Banks-Giles.  The claimant acknowledged that when he started seeing Dr. Giles

he was not having any problems with passing out or seizures.  The claimant testified regarding the

onset of his seizures about a month following the accident.  Specifically, claimant testified that he

was walking around in the yard, watching his wife mowing the yard when he fell out.  The

claimant later conceded that he “might have been mowing the yard”. (T. 46).

The testimony of the claimant reflects that following the May 13, 2008, accident, his

supervisor, P.D. Welch, arrived at the accident location.  The claimant spoke with Mr. Welch at

the accident scene, and relayed that while he was shaken up, he was not hurt.  The claimant drove

the tractor from the scene of the accident to the shop, which was across the railroad tracks.  The

claimant worked the following day, May 14, 2008, performing his sanitation job, which included

picking up limbs around the streets.    

The claimant was seen by Dr. Dill on May 15, 2008, for complaints and problems he was

experiencing which he attributed to the May 13, 2008, accident.  The claimant was placed on

restricted duty for one week, which resulted in him being off work, by Dr. Dill. (R1X1, p. 13). 
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The claimant testified that at the time of his return to Dr. Dill he was released to light duty work. 

The claimant continued to work while attending physical therapy.  The claimant acknowledged

that he was expected to return to work following his physical therapy sessions.  The claimant

acknowledged that during his deposition he testified that his employment was terminated because

there was no more light-duty work, which is what he was told by Mr. Welch.  During the hearing,

the claimant testified regarding the afore:

No, no, he didn’t determine - - he didn’t tell me why I was
terminated.  He said, we just no longer need you. (T. 53).

The claimant offered, in terms of the conflict in his testimony:

Because I figured that’s what it was. 

Yes, sir, that’s what I assumed. (T. 53).

The claimant maintains that he did tell Mr. Welch that his brakes locked up on him, causing him to

be late returning from the physical therapy session, however he was fired anyway. (T. 56).

The claimant acknowledged that he did perform some work after his employment ceased

with respondent #1. Specifically, the claimant did some farm work in which he drove a tractor. 

The claimant also cut a levy - - a bush-hog job.  The claimant acknowledged that in applying for

unemployment benefits on May 28, 2008, he indicated that he was ready, willing, and able to

work.  Further, the claimant confirmed that in completing the unemployment application he

indicated that he could work immediately, full time, that he had transportation in order to get to

the job, and that he did not have any disabilities that would limit his ability to perform normal job

duties.  The claimant made three (3) job contacts each week while applying for unemployment

benefits.  The claimant received weekly unemployment benefits of $198.00, for about seven (7)
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months.  

The testimony of the claimant reflects that Dr. Dill and Dr. Giles were the only tow

doctors that saw him in connection with his low back complaints.  The claimant testified that the

only doctors that he saw in connection with his neck complaints were Dr. Dill and Dr. Giles.  

The claimant acknowledged that the physicians have no idea what led to the development

of the seizure episodes.  The claimant testified that he is still under restrictions of not riding a

bicycle, a riding lawn mower, or operating a motor vehicle.  (T. 57).

The claimant acknowledged the development of other issues with regard to anger

problems.  The claimant confirmed the contents of the records of Dr. McNerney with respect to

being mad one day and punching a hole in a wall, as well as hearing voices of his mother and

father, both of which are deceased.  The report of Dr. McNerney also recites information

provided by the claimant’s wife with respect to the claimant’s blackout spells, which included

periods when the claimant black out, which happens two (2) to three (3) times a week.  The

claimant noted that Dr. McNerney does not talk to him, but rather to his wife.  The November 18,

2008, report of Dr. McNerney reflects that the claimant had been having the blackout spells for

over a year.  The claimant concedes that a year preceding November 2008, would also precede

the May 13, 2008, work-related accident. (T. 58).  The claimant acknowledged that there were

some issues with his daughter, who was arrested for drugs, and that he was concerned about his

grandchildren, which contributed to depression problems he was having. 

The claimant’s testimony reflects that he saw Dr. Yuanyuan Long on three (3) different

occasions until April 2009.  Dr. Long performed an EEG on the claimant.  The claimant

acknowledged that Dr. Long was unable to determine what was causing the claimant’s problem
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and wanted him to go to UAMS for an evaluation.  Dr. Giles set up the referral of the claimant to

UAMS for an evaluation.  The claimant explained that he did not go to the UAMS evaluation

because he did not have insurance.  The claimant acknowledged that he did not return to Dr.

Long.  

The claimant denies that he hauls scrap iron.  In noting his restriction with respect to

riding a bicycle or riding lawn mower, the claimant testified that he has no clue whether he was

out in the yard driving a riding mower at the time he had the seizure/blackout recited in the

September 15, 2010, report of Dr. Giles.  The claimant denies that he mows his yard or work on

cars for people.  Regarding the three (3) weekly job contacts he made over the span of a seven (7)

month period, the claimant testified that he was unable to find any type of work because none of

them suited him.  The claimant offered, regarding the afore, “I’m an outside guy”. (T. 61).

Wanda C. Nichols testified that she and the claimant have been married since October 4,

2002.  Mrs. Nichols noted that she and the claimant were together before their marriage.  Mrs.

Nichols denies that the claimant ever had any kind of seizure disorder prior to the May 13, 2008, 

work-related event.  Mrs. Nichols’ testimony reflects, regarding her observation of the claimant

during one of his episodes/events:

Well, he goes unresponsive, and he goes to shake.  Sometimes he
tenses up, and other times he just shakes all over, and he won’t
respond to nothing.  And it takes us quite a while sometimes to get
him to respond.

If he’s not close to where we can get him sitting down or laying
down, he’ll just fall. 

Sometimes they’re a few minutes apart, you know, or they’ll last a
few minutes, and other times, they’ll last four or five minutes. (T.
64).
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The testimony of Mrs. Nichols reflects that the claimant’s episodes are not always similar in

character, explaining:

Like I said, sometimes he’ll shake, and sometimes he’ll just tense
up.  And then sometimes he won’t even shake at all, it’s just like he
goes into a real deep sleep, but he’s just unresponsive. (T. 64-65).

Mrs. Nichols testified that the claimant has episodes both during the day and at night.  Mrs.

Nichols’ testimony reflects that she has known the claimant since 1993.  

The testimony of Mrs. Nichols reflects that the claimant had been working for respondent-

employer almost three (3) years at the time of the May 2008, accident.  Mrs.  Nichols added that

the claimant worked continuously and that his only health problem was high blood pressure.  Mrs.

Nichols testified that when the claimant came home from work on May 13, 2008, he was all

shook up:

He was just - - he couldn’t quit shaking.  He was - - he just wasn’t
himself. (T. 66). 

Mrs. Nichols testified that the claimant worked the day following the accident.  In describing his

appearance when he returned home from work on May 14, 2008, Mrs. Nichols testified:

He acted like himself basically except for, you know, just still being
a little bit shook up and being a little bit sore. (T. 67).

Regarding the claimant’s appearance on the morning of May 15, 2008, Mrs. Nichols testified:

Well, actually when he woke up to go to work the next morning, he
couldn’t even get up out of bed.

He was so stiff, he couldn’t even move. (T. 67).

Mrs. Nichols took the claimant to the doctor, Dr. Dill.  Later, the claimant was seen by Dr. Giles,

Dr. McNerney, and Dr. Long.  Mrs. Long testified that in addition to a cholesterol medicine, the



16

claimant is now on an anti-depressant, a sleeping pill, a pain pill, and seizure medicine – Dilantin. 

Mrs. Nichols testified that there is no work that the claimant can perform in a meaningful fashion

to earn any wages, noting that the claimant cannot be left alone, pursuant to the doctor’s orders. 

Regarding the afore, Mrs. Nichols explained:

If he goes into a seizure, he could hurt himself, but if he’s driving a
vehicle or something, and if he has one, then he’ll hurt someone or
killing himself. (T. 68). 

During cross examination, Mrs. Nichols explained that she and the claimant lived together

before they were married in 2002, and that she has known him since 1993.  Mrs. Nichols testified

that she has training as a CNA, which she obtained in 1993.  Mrs. Nichols concedes that she is not

a physical therapist or a nurse.  Mrs. Nichols confirmed that because the claimant becomes

unconscious whenever these events occur he would not know what was going on unless he was

told.  As far as the effectiveness of the Dilantin in treating the claimant’s episodes, Mrs. Nichols

testified that it has cut them down some, although it has not stopped them. Mrs. Nichols

acknowledged that the claimant has a sleep apnea, and CPAP machine the he uses for it.  The

afore condition was diagnosed before the May 2008, work event.        

Mrs. Nichols’ testimony reflects in January 2002, she and the claimant were dating and

living together.  While Mrs. Nichols denies taking the claimant to the hospital in Osceola because

he blacked out, she testified that she did call the ambulance out because the claimant’s blood

pressure got too high.  Mrs. Nichols testified that she had no recollection of the events/contents of

a January 30, 2002, EMS report, or hospital report of the same date.  (R1X1, p. 1-2).   Mrs.

Nichols confirmed that the claimant did not have any other girlfriend at that time.  Likewise, Mrs.

Nichols testified that she did not recall the claimant going to the South Mississippi County
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Regional Medical Center in May 2007, with a history of having passed out for three to four

minutes the previous day.  Mrs. Nichols maintains that the claimant’s present episodes are

different from that described in the May 2007, hospital records.  Mrs. Nichols testified that the

claimant only complains of having a smokey or blurred vision when he is trying to come out of

one of his seizures.  Mrs. Nichols testified that she recall Dr. Giles sending the claimant to

Jonesboro and having some test performed a year before the May 13, 2008, train event, however

she is not certain whether an EEG and CT were among the tests.  Mrs. Nichols testified that she

was not aware that during the time the claimant was in the hospital her relayed that the episodes

had been going on since 1994.

As to her knowledge of the claimant having a metal plate in his head, Mrs. Nichols

testified that she has heard the claimant talk about it, which was from a injury when he was three

years old.   Mrs. Nichols testified that she did not recall telling Dr. McNerney that the claimant

had been having the blackout spells for over a year, as reflected in the November 18, 2008,

report.  Mrs. Nichols concedes that she and Dr. McNerney discussed most of the claimant’s

treatment and everything else during the visits.  (T. 74).

The testimony of Mrs. Nichols reflects that during the initial January 7, 2009, visit to Dr.

Long she accompanied the claimant and his sister, and that all of them were present with Dr.

Long at the same time.  As to who told Dr. Long that the claimant had experienced blackouts in

2007, Mrs. Nichols testified:

I don’t know, because me and him and his sister was there for the
visit when Pam was talking to Dr. Long. (T. 74).

Paul David Welch has been employed by respondent #1 for six (6) years.  Mr. Welch’s job
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title in the afore employment is that of city supervisor.  Mr. Welch hired the claimant and was his

supervisor.  Regarding the claimant’s job duties and responsibilities, Mr. Welch testified:

As he stated, sanitation, garbage pickup, limb pickup, mowing, and
just whatever, whatever we needed to do.  I kind of leaned on Keith
to help me, because he, with his mechanical abilities, was to help
me keep equipment up and maintained and running. (T.77).

Mr. Welch testified that he learned of the May 13, 2008, accident involving the claimant

when a firefighter called him and relayed that a piece of respondent’s equipment had been

involved in an accident at the railroad track, which was approximately an 1/8th of a mile from the

shop.  The testimony of Mr. Welch reflects regarding his location at the time he learned of the

accident:

I was probably a half-a-mile or a mile away at Ms. Wilson’s, Millie
Wilson’s house taking care of something that she had asked me to
take care of. (T. 77-78).

Mr. Welch estimates that it took him three or four minutes to arrive at the accident scene. 

Regarding his observation upon arrival, Mr. Welch testified:

I seen the 2155 [the John Deere tractor], which had been hit by this
piece of railroad equipment. 

No, sir, it had a kilopher box blade. (T. 78).

Mr. Welch explained that the claimant had been grading on a lot.   Mr. Welch continued regarding

his observation of the accident scene:

The railroad tracks run north and south through town.  The tractor
was hit.  The train would’ve been - - the piece of equipment
would’ve been going north to south - - and struck the tractor on the
right side, pushing toward - - to the sough, or to the left. (T. 78).  

Mr. Welch testified that there was “very little” damage on the tractor, in that the impact bent the
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rim on the tire.  Mr. Welch also testified that he observed very little damage to the train vehicle.

Mr. Welch testified that his conversation with the claimant at the accident centered on the

claimant’s well-being:

He told me that he was fine other than it scared the crap out of him. 

No, sir, and he was asked numerous times if he needed to see a
doctor, or if he was sure that he was okay. (T. 80).

The claimant relayed that he was not injured and did not need to go to the doctor.  Following his

conversation with the claimant, Mr. Welch’s testimony reflects, regarding the actions taken:

Well, we basically got the two machines separated, and Keith took
the tractor to the shop, and we ended our day as, you know, on a
lucky note that it - - that he didn’t get hurt. (T. 81).

Mr. Welch testified that the tractor involved in the accident was operable and has been so and in

use since the accident.  

Mr. Welch testified that the claimant reported for work the day following the accident and

performed those tasks assigned.  The claimant’s work hours were from 7:00 a.m. to 4:00 p.m. 

The claimant was seen by Dr. Dill on May 15, 2008, and was taken off work for a period of time. 

Regarding the duration of the afore, Mr. Welch testified:

Yes, sir, the length of time, I’m not sure without, you know, I
would have to look at our workers’ comp log to see how many
days he was actually off. (T. 83).

The testimony of Mr. Welch reflects that the claimant came back to work for a period of time and

was on light duty.  Mr. Welch testified regarding the circumstances surrounding the claimant

being let go from his employment with respondent #1:

The reason that he was terminated was he was instructed to go to
workers’ comp, or to physical therapy, and was told as soon as he
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got out of physical therapy to return to work.

He didn’t return to work.

Well, he had told me that he had to start physical therapy, and when
he - - I was instructed by our office to tell him when he went to
physical therapy, as soon as he got out of therapy to return to
work.  He could - - we had a little one-ton truck down there that - -
for him not to lift anything, or I mean, I told him to just drive the
truck for the guys.  They can - - and we’re in the guidelines with
what your restrictions are.

But he went to therapy that morning, and he didn’t come back. 
The next morning when he returned to work, I questioned him as to
why he didn’t come to work, and he told me he didn’t get out of
therapy till like 3:30.

In the afternoon. (T. 83-84).

Mr. Welch testified that he later learned that the claimant got out of the physical therapy session

before 3:30 p.m., and as a consequence of the afore his employment was terminated.  Further, the

testimony of Mr. Welch reflects that he informed the claimant of the reason for the termination of

his employment.   Mr. Welch denies that the claimant ever told him that the brakes locked up on

his vehicle causing him to be stranded. 

The testimony of Mr. Welch reflects that he has had opportunity to see the claimant since

his employment was terminated by respondent #1:

Probably, I mean, sometimes I see him three or four times a day.  It
depends on what we’re doing.

Where I’m working, if I’m in his neighborhood. (T. 86).

Mr. Welch testified that the population of the city of Wilson is smaller than a thousand.  In terms

of seeing the claimant driving a vehicle in the Wilson area, the testimony of Mr. Welch reflects:

I see - - some days, you know, we pass, and I know he’s driving. 
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Some days I see his vehicle, and I assume that he’s driving. 

*          *          *

I’ve seen him pull a number of loads of scrap iron.

I don’t know where it came from, but I have seen him driving a
vehicle with a trailer load of scrap iron. (T. 86-87).

Mr. Welch testified that his observation of the claimant driving has been since the claimant last

worked for respondent #1 in May 2008, and is inclusive of each year thereafter through 2011. 

Indeed, Mr. Welch testified that he knows of no time when the claimant did not drive.  The

testimony of Mr. Welch reflects that since May 2008, he has passed the claimant’s residence and

observed him raking leaves and doing other various types of yard work, though not cutting the

grass.  Mr. Welch testified that he has also seen the claimant working on vehicles in his yard. 

Regarding the duration of the claimant’s mechanic work on vehicles, Mr. Welch offered:

Yes, sir, I mean, he’s always - - even when he worked for me, he
would - - he’s always worked on four-wheelers and - - 

I’ve seen other vehicles other than his own in his yard, and then he
would be working on them. (T. 89).

Mr. Welch confirmed, as did the claimant, that the claimant did not relay that he had hit

his head in the May 13, 2008, accident.  While Mr. Welch testified that he has never seen the

claimant pass out or experience a spell/seizure episode, the claimant did tell him of suffering from

spells where he passed out:

The he just - - that he blacked out, and we have been called to his
house twice through the fire department. (T. 89).

Mr. Welch is the fire chief of the Wilson Fire Department, and make calls/go to the residences

whenever the fire department get called.  Mr. Welch was an EMT in the past, however let his
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certification go.  In terms of going to residences, Mr. Welch explained:

No, sir, we do it through the fire department to assist our
ambulance company. (T. 90).

Mr. Welch continued regarding his observation when he went to the claimant’s house in his

capacity as fire chief of the Wilson Fire Department on an official call before the May 13, 2008,

train accident:

The first time we went, he was sitting on the side of the bed with
his CPAP machine on.  And he was - - he had told us that he had
just come - - that he had had one of his episodes.

And the second time we were over there, there was some of the - -
there was an altercation at his house.

You know, I’m not sure what went on with that, but - - and then
again, he was administering - - he had the CPAP machine on. (T.
90).

During cross examination, Mr. Welch denied that there was damaged to the body of the

John Deere tractor involved in the May 13, 2008, accident which required repair or replacement

of the front end.  Regarding the certainty of his observations of the claimant operating a motor

vehicle since leaving the employment of respondent #1, Mr. Welch testified:

No, sir.  When I - - I mean, when I would say that I’ve seen Keith
driving, I’ve seen Keith driving. (T. 93). 

The testimony of Dr. Yuanyuan Long was obtained by deposition on September 28, 2011,

by the parties and designated a part of the hearing record as Joint Exhibit #1.  Dr. Long is a board

certified neurologist and a sleep medicine board certified physician who attended medical school

in China.  Upon coming to the United States Dr. Long obtained a Ph.D in neuroscience in Texas,

residency training in Charleston, South Carolina, and his fellowship in New Mexico.  Dr. Long’s
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fellowship is in clinical electrophysiology.  While Dr. Long started practicing medicine in 1983 in

China, he started to be specialized in neurology in 1988, also in China.  Dr. Long is licensed in the

state of Arkansas to practice medicine.  Dr. Long begin his practice of medicine in Arkansas in

November 2006, limiting his practice to neurology and sleep medicine primarily.  

Dr. Long testified that in his practice he sees and treats patients that have had seizures in

general.  The testimony of Dr. Long reflects that he diagnoses patients as having seizures or being

epileptic.  In terms of the types of tests or studies he uses to make a determination regarding the

afore, Dr. Long testified:

Depends on patient’s clinical presentation, lab tests, most especially
EEG, sometimes we check the MRI, as well, to see if there is any
cause or any damage in the brain that might cause the seizure. 
(JX #1, p. 6).

Dr. Long also use CT exams as well.  As far as the use of an EEG in making a determination of

actual seizure Dr. Long offered:

EEG, it’s a very - - it’s a very important tool, test for us to assess
erratic seizure, but an EEG, per se, is not a diagnosis. 

Epilepsy, it’s diagnosed by clinical judgment and the presentation,
correlate what we see EEG. (JX. #1, p. 6-7).

Dr. Long testified that the claimant was referred to him by his primary care physician, Dr

Holli Banks-Giles.  Dr. Long first saw the claimant on January 7, 2009.  Dr. Long noted that by

the time he saw the claimant on January 7, 2009, he had undergone an EEG which was recorded

as normal.  Dr. Long also had an EEG study performed on the claimant on February 2, 2009,

which was also normal.  Dr. Long explained the assessment of the February 2, 2009, EEG:

We look at the brain waves.  We look at the - - when we look at
the brain waves, we look first if the brain waves’, general brain
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waves’, pattern normal or not.

We look to see different state, sleep or awake, if there’s any
abnormal waves, such as slow waves or epileptic waves.  For
epilepsy, we focus more on epileptic waves like a shocks wave - - a
shock waves, or spike waves, or special type of seizure activities
we call ictal pattern. (JX. #1, p. 8-9).

Dr. Long continued regarding the claimant’s test:

Yes, the test, it’s after sleep deprivation, which is usually tried to
increase the sensitivity.  

Also, again, the EEG itself if not a diagnosis.

When we have the EEG like this and it gives us some kind of
information, the test is favoring the patient may not have epileptic
events.

But a conformity with diagnosis sometimes may need a longer
recording because the conventional recording is just 40 minutes,
less than one hour.

At least it’s less than one hour.  This is standard everywhere. (JX
#1, p. 10).

Dr. Long noted that he obtained and dictated the claimant’s history at the time of the

initial evaluation of January 7, 2009.  Further, the afore included comments from the claimant’s

wife, who was also present during the initial evaluation.  Regarding the role of stress in the

development of seizures, Dr. Long offered:

If the patient has a seizure, the stress might make seizure worse,
put it this way.

Whether the stress will cause epileptic seizure, we don’t see much
study about that.

For this patient, when it mentions this, usually it’s to give us
information for differential diagnosis, because when you see a
patient, even you’re pretty sure there is a diagnosis there, you still
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need to have information from differential diagnosis because
clinically the judgment quite often, even you’re right, you might get
it right - - you might have the 90 percent chance this patient has this
problem, but still has this small chance of something else.

So this is for us to differentiate possible seizures without epilepsy,
was this a real epileptic seizure. (JX #1, p. 15-16).

Dr. Long confirmed that in the history provided by the claimant he was informed of the

claimant experiencing blackouts in 2007 with and EEG and a CT scan which were reported as

being normal.  Dr. Long elaborated on one of his differential diagnosis, that of pseudo-seizure:

Pseudo-seizure is a seizure, not epileptic seizure.  In another word,
it is the seizure or symptoms presents like seizure, but there’s no
epileptic discharge from the brain that we can record
electrophysiographic standpoint.

Yeah, if the patient has no epileptic discharge from the EEG, that
gives us clue it could be a pseudo-seizure.

But, as a specialist, we know EEG only gives 75 percent of the
sensitivity for the first time.  It still leaves some corner.  Either the
seizure waves, it’s very deep, the leads may not pick up the
discharge, or just at that moment, while the recording, which is 30
minutes to one hour, may not cover, so standard care would know
patient - - if the patient has a normal EEG, it doesn’t exclude
seizures.  Clinical judgment and clinical pictures still important. 

For this, the patient, can see the possibility of a non-epileptic
seizure is he shakes head side-to-side, and this is sometimes one of
the clues we need to rule out the patient seizure may not be
epileptic. (JX. #1, p. 17-18).

Dr. Long noted that while the head shaking side-to-side is inconsistent with an epileptic type

event, it is not a rigid exclusion.  In identifying other things/actions that would be inconsistent

with an epileptic-type seizure, Dr. Long testified:

We don’t have a very clear picture of a seizure, like convulsion,
biting the tongue, loss of urine, especially focal weakness or
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numbness after seizure.  But, again, all these take information. (JX.
#1, p. 18-19).

Dr. Long testified regarding the passing out in 2007, and possible seizure investigation regarding

the claimant:

He did have passing out - - in 2007.  If he had passing out, EEG
and a head CT were indicated. (JX #1,p. 19).

In distinguishing blackout spells, which the claimant was reporting,  from seizures, Dr. Long’s

testimony reflects:

We are very commonly asked to differential.  Patient can have
passing out because of syncope or because of certain unusual types
of migraines, which is very unusual, like a basilar migraine, and
when a person has a seizure, especially atypical seizures, it can just
look like a pass out, and also can be psychogenic. (JX #1, p. 20).

Dr. Long noted that from an appearance standpoint they can look the same, adding:

Even doctors sometimes may not be able to tell exactly which one it
would be. (JX #1, p.20).

The testimony of Dr. Long reflects that in addition to seeing the claimant initially on

January 7, 2009, he was again seen on February 2, 2009, at which time an EEG was done, which

was normal.  The claimant’s neurological examination was normal on February 2, 2009.  Dr.

Long’s assessment of the claimant following the February 2, 2009, visit was the same as from the

January 7, 2009, initial visit. (JX #1, p. 22-24).  

Dr. Long last saw the claimant on April 14, 2009.  In assessing the description provided to

him by the claimant’s wife of continuing episodes on the part of the claimant, to include shaking

all over for five minutes, his eyes rolling back and unable to talk, Dr. Long testified that the same

was not strong evidence of either an epileptic or pseudo-seizure.  Dr. Long added:
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But if the patient shaking lasts more than five to ten minutes, from
epileptic - - from epileptology standoint, this is unusual for seizures. 

*          *          *

Pseudo-seizures can present a variety of the symptoms, many,
many.  It’s very non-specific. (JX #1, p. 25).

Dr. Long address the role of the claimant having access to the CPAP machine and his symptoms,

which he found as unusual, however added:

Okay, I thought about that.  A patient with obstructive sleep apnea,
they might have more depression.  They might have fluctuation or
swing, a mood swing.  If the patient has very significant - -
theoretically, if the patient has a very bad hypoxia during
obstructive sleep apnea to have hallucinations or unusual
symptoms, it’s not impossible, but however, to think, I wasn’t sure
is, at the time when he shakes, when he had a shaking, so frequent
quite often during daytime or while he was awake, so I wasn’t sure
how to make a connection with obstructive sleep apnea, even
though I’m a specialist.  I did not get time for that part. (JX. #1, p.
26).

The testimony of Dr. Long reflects that he is unable to give an opinion as to a casual

nexus between the claimant’s May 13, 2008, accident and any resulting seizures.  Dr. Long

added:

Because from all I have, I’m not sure I make diagnosis that he had
epileptic seizures.

Fro the pseudo-seizure, I really recommend him to see psychiatrist. 
I think my plan was I recommend him to have a redo EEG to give
me more information for further diagnosis if this is a pseudo - -
non-epileptic seizure versus the patient still - - patient has epileptic
seizure component or not.  From there, if the patient has epileptic
seizure, I will treat a patient with epileptic medicine.  If not, I
would refer patient for psychiatrist. (JX. #1, p. 30).

As to whether the source of the claimant’s seizures could be something other than a traumatic
event, Dr. Long offered:
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If the patient has a lot of psychiatric or sociopsychiatric events, and
the patient has no clinical or objective finding from the test, then the
patient has non-convulsive seizure or pseudo-seizure.  It’s higher. 
Because when a time we need to consider the possibility of pseudo-
seizure.  Whether or not the patient had psychiatric components or
some other psychiatric symptoms, it’s very important.  If the patient
has depression, has bipolar disorder, has hallucination, significant
stress, all of these kinds of things, without significant physical
abnormal findings, will toward us - - I mean, would lead us toward
more consideration of a psychiatric or psychogenic seizure. 

But, again, the redo EEG usually will give us more powerful
diagnosis. (JX #1, p. 30-31).

Dr. Long referred the claimant to UAMS for an evaluation.  

When provided with the history of the claimant’s January 30, 2002, medical treatment and

complaints of black outs, the May 2007 treatment records, as well as a past surgical history of a

metal plate in the head due to childhood injury, Dr. Long respond regarding the development of

seizures later on in life:

That’s a good question.  Thank you very much for that information. 
Yes, it increases patient’s risk to have seizure later, later in life, but
whether a patient has epileptic seizures still questionable. 

Yeah.  Bottom line is the physical injury in the brain, especially with
metal there, that really increase the risk to have epileptic seizure.

But it doesn’t mean patient has.  From the clinical presentation
from the EEG, so far we still cannot make diagnosis he had
epileptic seizure.  He passed out many times.  Each time seem they
still have difficulty differentiating is this syncope or is it special type
of migraine. 
(JX #1,p. 33). 

The testimony of Dr. Long reflects regarding his ability to confirm objectively if the claimant had 

a seizure: 

From - - by the time - - from the information I had, the story I had,
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I was wondering what kind of seizure he had, possibly non-
epileptic, but I try to rule out the components of an epileptic
seizure, and from the information you gave me, he did have wound
in the brain with metal in it, he had a focal jerking and twitching
convulsion, and pass out, and woke up with one side weakness,
which resolve lately.  He probably had a seizure.  (JX #1, p. 36-37).

Dr. Long acknowledged, based on the claimant’s past documented medical history and treatment,

the presence of a pre-existing seizure condition. (JX #1, p. 37).

During cross examination, Dr. Long testified that the claimant was placed on Dilantin by

Dr. Bakns-Giles prior to his initial January 7, 2009, evaluation.  Dr. Long acknowledged that he

increased the claimant’s Dilantin from 300 to 400 milligrams at the time of the February 2, 2009,

visit.  Dr. Long explained that Dilantin is used for epileptic seizure.  Dr. Long testified that the

claimant does not seem to be responding to the Dilantin:

The reason I think I increased is he also has migraine, significant
migraine, and Dilantin, it’s an epileptic seizure medicine from
neurology literature, or neuro - - many neurologists sometime use
Dilantin to help the migraine, and I think I increased was a kind of
diagnostic treatment or empirical treatment.  It really doesn’t mean
I have more suspicion that he had epileptic seizure at that time. (JX
#1, p. 41).

Dr. Long conceded the epilepsy is genetically-related.  As far as an onset of seizures from

being shaking-like trauma similar to “shaken baby syndrome”, Dr. Long offered with respect to

the onset of symptoms:

Yeah.  But that part the patient should - - most of the time the
patient should have mental status changing at the moment, or
passed out. 
(JX #1, p. 50).

The medical in the record reflects that the claimant was initially seen following the May

13, 2008, accident on May 15, 2008, by Dr. Ken Dill at NEA Baptist Clinic with complaints of
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pain in his low back and shoulders.  The claimant was prescribed Ultram and released to light duty

work. (RX #1, p. 12-13).  The claimant was seen in follow-up by Dr. Dill on May 22, 2008, in

connection with his injury growing out of the May 13, 2008, accident.  During the May 22, 2008,

visit the claimant was assessed with low back pain, upper back pain and leg numbness.  The May

22, 2008, clinic note reflects:

Plan
Will send to PT
Will provide pain relief with Ultram ER 200mg po q Day
Pt to continue to apply heating pad
Will provide back brace
Pt to return for light duty, no lift >50lbs.
RTC in 2 weeks. (RX #1, p. 15).

The medical in the record does reflect that the claimant’s physical therapy was

approved/authorized by respondent #1. (RX #1, p. 16).

The medical in the record reflects that the claimant underwent physical therapy at South

Mississippi County Regional Medical Center on May 27, 2008, May 29, 2008, and May 30, 2008. 

The May 30, 2008, physical therapy note reflects that the claimant reported his back was “a whole

lot better than it was”. (RX #1, p. 24).   A June 2, 2008, clinic note reflects that the claim adjuster

notified the physical therapist that respondent would no longer cover the claimant’s physical

therapy. (RX #1, p. 25).  The Physical Therapy Summary regarding the claimant reflects, in

pertinent part:

5/30/08 1555
Tammy Hester AG comp claims - No more P.T.  Only authorized 3
visits.  All benefits have been suspended.  
6-2-08 Pt to dept but informed of above phone call of w/c only
covering 3 visits.  Pt to contact w/c & then dept .     .    . (RX #1, p.
26).

The medical in the record reflects that the claimant was seen at the emergency room of
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South Mississippi County Regional Medical Center on September 17, 2008, with a complaint of

cellulitis and abscess of the face. (RX #1, p. 27-31).

The medical in the record reflects that on November 18, 2008, the claimant was seen at

St. Bernards Counseling Center for a psychiatric evaluation by Dr. Victor S. McNerney.  The

claimant was seen on several occasions by Dr. McNerney commencing with the November 18,

2008, visit. (CX #1, C-3, p.1-12).

The record reflects the presence of a January 7, 2009, office note of Dr. Holli Banks-

Giles, the claimant’s family physician.  The afore reflects, in pertinent part:

.    .  Mr. Nichols is a 41 year old white gentleman who comes in
clinic today for ER follow-up.   On Saturday night I received a call
from his wife who stated that he was having seizures right ahead of
her and she was wanting to take him to the Emergency Department
but she could not get him to go.  I spoke with Mr. Nichols over the
phone and instructed him to go on over to St. Bernard’s Emergency
Department for evaluation.  They did go over and he was evaluated
and was diagnosed with seizure and was placed on Phenytoin 100
mg. 3 times daily.  His wife states that he has not had any more
seizures since the.  He does have a neurology appointment with
NEA Neurology today at 1:00 and will be going directly there after
this appointment.  He states that he has been more lightheaded than
dizzy.  Also he has a headache that want go away.  They did do a
CT of the brain and it was non-contrast other than it showed no
abnormalities.  Patient states that he is not smoking and that he
stopped smoking back in May and continues to be a non-smoker. 
He has been taking the Phentermine for weight loss and today he
has maintained the weight loss that he had at last visit.  He is up
about 4 pounds but still overall down 17 pounds.  He is asking
questions about being able to drive and what is the risk of him
driving.  It is explained to him that should he have a seizure while
driving he could injury or kill himself as well as anyone else that
may be in the vicinity.  He is instructed not to use any motorized
vehicles being 3-wheelers, 4-wheelers, go-karts, cars, trucks, etc. 
He has been riding a bike and I told him that he could ride a bike
but he is still not guaranteed that he would not have seizure on a
bike and he could still fall off and injure himself severely.    .    .
ASSESSMENT/PLAN: 1) Seizure Disorder - Patient to go on over
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to NEA Neurology for evaluation today.  We did schedule this
appointment for him and we look forward to receiving
correspondence from the neurologist.  2) Hypertension - Continue
current meds.  3) Major Depressive Disorder with Intermittent
Explosive Disorder - Patient continue follow-up with his
psychiatrist at St. Bernard’s Behavior Health.  4) Obesity - We did
go ahead and rewrite his Phentermine 37.5 mg. daily. 5)
Musculoskeletal Pain - Did get patient a few Vicoprofen to take as
needed for the neck, back and should pain that he has been having. 
5) Patient to RTC in 1 month. 
(CX #1, p. 4-1).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On May 13, 2008, the employment relationship existed between the claimant and 

respondent #1, during which time the claimant earned wages sufficient to entitle weekly

compensation benefits of $193.00/$154.00, for total/permanent partial disability benefits. 

3. On May 13, 2008, the claimant sustained an injury to his low back arising out of 

and in the course of his employment, however did not miss sufficient time from work to entitle

him to temporary total disability benefits, pursuant to Ark. Code Ann. §11-9-501(a).

4. The claimant has failed to sustain his burden of proof by a preponderance of the 

credible objective evidence that he suffered seizure-like episodes as a result of the May 13, 2008,

work-related accident or that the accident aggravated, accelerated or combined with his pre-

existing condition to produce his current disability.

5. Respondent #1 shall pay all reasonable hospital and medical expenses arising out 
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of the injury to the claimant’s May 13, 2008, low back.

6. The claimant has failed to sustain his burden to proof by a preponderance of the 

credible evidence that he has been rendered permanently and totally disabled as a result of the low

back injury suffered in the May 13, 2008, compensable injury. 

7. Respondent #1 has controverted the compensability of the claimant’s May 13, 

2008, low back injury.

CONCLUSIONS

On May 13, 2008, the claimant was involved in an automotive accident when the tractor

that he was operating was struck by a railroad vehicle.  The claimant contends that he suffered

injuries in the accident, to include a seizure disorder which has rendered him permanently and

totally disabled.  The claimant seeks corresponding medical, temporary total and permanent total

disability benefits as well as controverted attorney fees.  Respondent #1 denies that the claimant

sustained a compensable injury within the course and scope of his employment.   Further,

respondent #1 maintains that the claimant’s complaints are the results of a pre-existing condition

or actions/events that did not occur at work.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability

It is undisputed that on May 13, 2008, while within the course and scope of his

employment the claimant was involved in an accident.  The claimant was operating a John Deere

tractor and en route to the shop when the tractor was struck by a railroad vehicle.  The claimant’s
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vehicle was at a railroad crossing when it failed to yield and was struck by the railroad vehicle

which was traveling 5 to 10 miles per hour.  The claimant asserts that he developed a seizure

disorder as a result of the May 13, 2008, accident, and has been rendered permanently and totally

disabled.

To be entitled to workers’ compensation benefits for a specific incident injury, the

claimant has the burden of proving by a preponderance of the evidence that he suffered an

accidental injury, identified by time and place, that arose out of and in the course of his

employment, caused internal or external physical harm to his body and required medical services

by medical evidence supported by objective findings. Ark. Code Ann. §11-9-102(4)(A); Kimbrell

v. Arkansas Department of Health, 66 Ark. App. 245, 989 S.W.2d 570 (1999).

The occurrence of the May 13, 2008, accident involving the claimant is not disputed.  The

claimant did not display visible evidence of physical injury following the accident.  The claimant

did not strike his head or any other body part in the impact of the tractor with the railroad

equipment.  The claimant reported for work the day following the accident and discharged his

regular assigned job duties.  The credible evidence in the record does reflects on May 15, 2008,

the claimant experienced symptoms, which he attributed to the May 13 2008, accident, and for

which he sought and obtained medical treatment.

The claimant was seen at the NEA Baptist Clinic on May 15, 2008, by Dr. Ken Dill with

complaints of pain in his low back and shoulders.  The May 15, 2008, clinic note reflects that the

claimant had a “twisting injury”.  The clinic note does reflect:

MSK: Denies myalgias, athralgias, redness, swelling, +low back
pain, joint pain, and swelling, + shoulder pain. (RX. #1, p. 11).

The claimant was prescribed Ultram by Dr. Dill during the May 15, 2008, visit and also directed
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to apply ice for two days.  When the claimant was again seen by Dr. Dill on May 22, 2008, in

connection with the May 13, 2008, work-related accident, swelling was noted.  Further, the

claimant was prescribed physical therapy, which was approved for three (3) visits, Ultram ER

200mg po q., provided a back brace continued on light duty.  The claimant was directed to return

to the clinic on two (2) weeks, however did not return.  The evidence preponderated that the

claimant sustained an injury to his low back in the May 13, 2008, work-related accident. 

The evidence further preponderates that respondent #1 provide reasonably necessary

medical treatment in connection with the treatment of the claimant’s low back injury from the

May 13, 2008, work-related accident.  The medical records reflects that the condition of the

claimant’s low back improved as a result of the medical and physical therapy provided by

respondent #1.  The claimant was also provided appropriate light duty work by respondent #1

until his employment was terminated for absenteeism.  The claimant did not miss sufficient time

from work to entitle him to the payment of temporary total disability benefits in connection with

his compensable back injury.

The claimant asserts that he developed seizure disorder as a result of the May 13, 2008,

work-related accident.  Contrary to the testimony of the claimant and his wife, the evidence is

replete with instances of the claimant experiencing seizure-like events/episodes prior to the May

18, 2008, work-related accident.  A pre-existing disease or infirmity does not disqualify a claim if

the employment aggravated, accelerated, or combined with the disease or infirmity to produce the

disability for which compensation is sought.  St. Vincent Medical Center v. Brown, 53 Ark. App.

30, 917 S.W.2d 550(1996).  In workers’ compensation law, the employer takes the employer as

he finds him, and employment circumstances that aggravate pre-existing conditions are
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compensable. Nashville Livestock Commission v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).

In the instant claim, the claimant acknowledged that he did not hit his head in the May 13,

2008, work-related accident.  As noted above, both the claimant and his wife denied that the

claimant experienced previous episodes or events of blackout spells or seizures before the May

13, 2008, accident.  While efforts to definitely diagnosed the claimant’s events/episodes have not

been successfully, nonetheless, the evidence preponderates that as a child the claimant suffered a

head injury.  The medical in the record reflects that the claimant has relayed a surgical history of

the placement of a metal plate in his head as a result of the childhood head injury.  Further, there

is no evidence it the record which establishes a nexus between the May 18, 2008, work-related

accident and the occurrence of the claimant’s seizure-like disorder/episodes, which he maintains

as the basis for his permanent total disability claim.  The claimant has failed to sustain his burden

of proof by a preponderance of the credible evidence that he suffered a seizure disorder as a result

of the May 18, 2008, work-related accident in the employment of respondent #1.

AWARD

Respondent #1 is herein ordered and directed to pay all reasonably necessary medical 

treatment in connection with the claimant’s low back injury growing out of the May 13, 2008,

work-related accident.

This is award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

______________________________________________
ANDREW L. BLOOD, 
Administrative Law Judge 


