
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F600718

TAMMIE NGUYEN CLAIMANT

OLIVE GARDEN                                     NO. 1 RESPONDENT

LIBERTY MUTUAL GROUP                             NO. 1 RESPONDENT
CARRIER

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND    NO. 2 RESPONDENT

OPINION FILED DECEMBER 5, 2011

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents No. 1 represented by MICHAEL RYBURN, Attorney, Little
Rock, Arkansas.

Respondent No. 2 represented by CHRISTY KING, Attorney, Little
Rock, Arkansas.

STATEMENT OF THE CASE

On September 8, 2011, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on July 20, 2011, and a pre-hearing order was filed on

July 22, 2011.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to her back on

January 17, 2006.

4. The claimant is entitled to a weekly compensation rate of

$488 for temporary total disability and $366 for permanent partial

disability.

5. The claimant reached maximum medical improvement on

November 30, 2010.

By agreement of the parties the issues to litigate are limited

to the following:

1. Permanent total disability and in the alternative, wage

loss.

2. Attorney’s fee.

3. Attorney’s fee on all permanent disability.

Claimant’s contentions are:

“The Claimant contends that she is permanently
and totally disabled as a result of her
admittedly compensable injury.  The Claimant
contends that her attorney is entitled to an
appropriate attorney’s fee on all permanent
disability benefits awarded in addition to the
12% impairment rating.”

Respondents No. 1's contentions are:

“The claimant has no wage loss and is not PTD.
She is being paid for a 12% PPD rating to the
body at an incorrect rate of $410 per week.
This will be corrected to $366.”

Respondent No. 2's contentions are:

“If the claimant is found to be permanently
and totally disabled, the Trust Fund stands
ready to commence weekly benefits in
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compliance with A.C.A.§11-9-502.  Therefore
the Trust Fund has not controverted the
claimant’s entitlement to benefits.  The Death
and Permanent Total Disability Trust Fund will
state its remaining contentions upon
completion of discovery.”

The claimant in this matter is a fifty-year-old female who was

employed by the respondent as a sales manager.  The claimant

suffered a compensable injury to her back on January 17, 2006.  At

that time, the claimant fell off of a ladder which broke her arm

and injured her back.

The claimant’s back injury was treated by Dr. Arthur Johnson

who diagnosed the claimant with a central disc herniation at L5-S1.

A medical progress note from River valley Musculoskeletal Center

signed by Dr. Johnson on September 26, 2009, states, “We will

schedule the patient for lumbar fusion at L5-S1 with minimally

invasive TLIF procedure.”

On November 20, 2009, the claimant underwent a spinal fusion

at the L5-S1 level performed by Dr. Johnson.  The operative report

is found at Claimant’s Exhibit 1, Pages 14 and 15.  The claimant

continued to treat with Dr. Johnson after the surgery for follow up

and complications including pain and infection until November 30,

2010.  At that time, Dr. Johnson authored a letter stating the

claimant had now reached maximum medical improvement and had

sustained permanent physical impairment of 12 percent to the whole

person due to her back injury.  Dr. Johnson also placed the

following restrictions on the claimant:

“No lifting greater than 5 pounds
No physical labor
Infrequent bending, kneeling, stooping
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No sitting or standing for more than 30-40
minutes at a time.”

These restrictions are found at claimant’s Exhibit 1, Page 30.

The claimant has asked the Commission to consider whether or

not she is permanently and totally disabled.  In order to prove

that she is totally and permanently disabled, the claimant must be

injured to the extent that she can only perform services that are

so limited in quality, dependability, or quantity that a reasonable

stable market for them does not exist.

The claimant had been an employee of the respondent for

fifteen years.  The respondent’s business is engaged in the food

service industry.  The claimant was employed by the respondent as

a sales manager.  The claimant testified that her job activities

included:

“A. Well, pulled food out of the window.  You
have to lean up over a steel table and pull
hot plates out of the window and put them on
trays, run - if no one would run food to the
guests, you picked up the tray and you ran the
food to the guests.  I took care of guests,
took care of employee issues, fixed tickets.
We had to do a hundred percent table visits.
That means we had to walk a hundred percent of
the time.”

The following is additional testimony by the claimant describing

her job duties with the respondent:

“Q You talked about covering one hundred
percent of the table.  What is that about?

A You go visit the tables; make sure the
guests are all right.  You go up and ask how
their dining experience is.

Q So part of your managerial duties
involved customer relations, in a sense?
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A Yes, we have to.

Q Could you not take a break and sit down
whenever you wanted to?

A No.

Q Why not?

A If guests are there, you’re there.  I
mean if you’re back there sitting in the
office, the guests aren’t being taken –
they’re not being taken care of.

Q Now, why would a manager be handling
food?

A A manager is in the window at all times.

Q What does that mean?

A A manager has to be in the window to make
sure when the food comes out it looks a
hundred percent like a picture, and that’s the
only way we can make sure that it’s that way
is when a manager is there and pulls it out of
the window.  Plus, if a manager is pulling it,
they can make people run it where the food
won’t get cold.

Q So you had to physically handle the trays
or the plates?

A Yes.  Yes.

Q What kind of weights would you be
handling?

A When I went back from my second time –
the second time I went back, they didn’t let
me do it anymore because Dr. Johnson said not
to.  Because I had to lean over and get on my
tiptoes and do it, and I was in excruciating
pain, so the second time I went back I did not
have to do that.

Q So you didn’t have to handle the trays?

A No, I did not.
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Q Well, if you didn’t have to handle the
trays, what was there about your job that
caused you not to be able to do it?

A Just walking, walking all the time,
stooping down, bending over, whatever I had to
do I had to do.

Q Even when you didn’t have to handle the
trays, was there anytime that you’d ever have
to lift anything?

A Well, yeah, when you go to a table and
they’re finished with their food and they’ve
got their dishes piled up on the table and you
visit the food, you pre-bus that table.  You
took the dishes off of that table.  It doesn’t
matter how many dishes are there, you take
them.  You don’t let a table sit with dirty
dishes.

Q And how much would a table of dirty
dishes typically weigh?

A It depends on how many people were there.
Five to six people, you could lift 20 pounds
of dishes.

Q And the tables at Olive Garden typically
seat how many people?

A Six.

Q If you just had two people at a table,
how much would the dishes typically weigh?

A Probably ten pounds.

Q And the dishes at Olive Garden are not
those old paper plate type dishes like you
have at McDonalds, are they?

A No, they’re like stoneware because they
have to go in a oven.

Q So they’re – they’re the quality of
plates that you would expect in a – in a home
sometimes?

A Well, thicker than that.

Q Thicker than that?
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A Yeah, they’ve got to be thick because
they have to go in hot ovens, and they have to
not break.  They have to be thick.

Q Is there any possible way that you could
do your job at Olive Garden without lifting
more than five pounds?

A No.  No.

Q Even if you did not have the five pound
lifting restriction that Dr. Johnson has
placed on you, could you do your job at Olive
Garden having to stay on your feet and walk
around most of the day?

A Not now, no, sir.”

The claimant only completed the eighth grade and has primarily

worked in the food service industry her entire life performing jobs

such as serving food and removing dirty dishes from tables.  The

claimant also spent some period of time working in a chicken

processing plant.

The claimant was asked, at the hearing, about any secretarial

skills she might possess.  It was the claimant’s testimony that she

is not able to type.  The claimant was asked if she would be able

to perform any of her past occupations in her current condition and

she credibly testified “no sir.”

The claimant’s back injury has left her severely restricted in

her ability to perform much of any physical activities.  However,

I do believe that the claimant, even post surgery, had the desire

to return to work.  Following is a portion of the claimant’s

testimony regarding her attempts to work after her surgical

intervention:

“Q Did you return to work following that
surgery?
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A Yes, sir, I did.

Q I believe the records indicate that you
first returned to work working half days, and
then you eventually worked into full days?

A No, sir, they wouldn’t let me work half
days.

Q The medical records show that you were
released to half days?

A And he put me back – my director put me
back off of work.  He said I couldn’t work
half days.

Q Okay, so you never did actually work half
days?

A No, sir, I did not.

Q And then did the doctor at some point
release you to go back to full days?

A Yes, he did.

Q And did you return to work?

A Yes, I did.

Q And how long were you able to continue to
work?

A Couple of months.

Q What happened?

A I was in so much pain I couldn’t – I
couldn’t walk.  I couldn’t bend over; I
couldn’t stoop down.  I was just miserable.”

After reviewing the medical records and testimony in this

matter, I find that the claimant has proven by a preponderance of

the evidence that she was injured so severely by her compensable

back injury that she can only perform services that are so limited

in quality, dependability, or quantity that a reasonable stable
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market for them does not exist.  The claimant is permanently and

totally disabled.

The claimant’s attorney is entitled to an attorney’s fee

regarding the award of permanent and total disability in this

matter.  However, I have also been asked to consider the claimant’s

attorney’s entitlement to a fee on all permanent disability,

specifically on the 12 percent permanent physical impairment that

was assigned by Dr. Johnson.  The following is a portion of the

hearing transcript where the claimant’s attorney explains his

belief of entitlement to an attorney’s fee on the 12 percent

permanent physical impairment rating:

“MR. WALKER: That’s the original pre-hearing
questionnaire, Judge, and the relevance of
that is to show that there was a dispute about
whether the respondents would even pay for the
surgery that Ms. Nguyen underwent, and it was
only after the claimant requested a hearing,
filed a pre-hearing questionnaire, and a pre-
hearing conference was actually scheduled that
the respondents ultimately agreed to the
surgery, so it’s relevant to our contention
that the 12 percent impairment rating has been
controverted because our position is that
since they denied the surgery they also
logically denied permanent impairment because
without the surgery there would have been –
there wasn’t a rating.”

The claimant gave the following testimony about the

authorization of her back surgery:

“Q Did there come a time in 2009 when a back
surgery was recommended for you by Dr.
Johnson?

A Yes, sir.

Q And was there a dispute about that back
surgery?
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A Yes, sir.

Q Did we end up having to request a
hearing?

A Yes, you did.

Q After the hearing was requested and this
case was set for a pre-hearing conference, did
the insurance company eventually authorize the
surgery?

A Yes, they did.

Q Do you know about how long a time it was
between when the doctor recommended the
surgery and when it was finally authorized
was?

A Probably a couple of months because they
made me drive to – I think it was Bentonville
to see another – another surgeon for a second
opinion.”

Dr. Johnson was the authorized treating physician in 2009 when

he recommended surgical intervention.  The claimant testified that

there was a dispute over that surgery and that her attorney had to

request a hearing in order to move Dr. Johnson’s request for

surgery along.  The setting of a pre-hearing conference in this

matter is apparent from a letter I sent to the parties in this

matter on November 24, 2009.  I have blue booked the letter found

in the Commission’s file.  I also find a pre-hearing questionnaire

from the claimant’s attorney that is file marked November 23, 2009,

in the Commission’s file which has also been blue booked.  That

pre-hearing questionnaire lists the surgery recommended by Dr.

Arthur Johnson as an issue to be litigated.

After review of the Commission’s file and the evidence in this

matter, I find that the claimant’s attorney is entitled to a fee on
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the 12 percent whole body permanent physical impairment rating

issued by Dr. Johnson.  Without the actions of the claimant’s

attorney which included the initiation of litigation over the

recommended surgery, the claimant might not have ever secured that

surgical intervention.  It is that surgical intervention that

brought rise to the permanent physical impairment rating to which

I find the claimant’s attorney entitled to a fee based upon the

Workers’ Compensation Act.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on July 20, 2011, and contained in a

pre-hearing order filed July 22, 2011, are hereby accepted as fact.

2. The claimant has proven by a preponderance of the evidence

that she is permanently and totally disabled.

3. The claimant’s attorney is entitled to an attorney’s fee

commiserate with my award in the findings of fact and conclusions

of law Number 2 and the Arkansas Workers’ Compensation Act.

4. The claimant has proven by a preponderance of the evidence

that her attorney is entitled to an attorney’s fee on the 12

percent permanent physical impairment assigned by Dr. Johnson.
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ORDER

Respondents No. 1 and the Death and Permanent Total Disability

Trust Fund shall pay the claimant indemnity benefits commiserate

with the finding of permanent and total disability.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein and the appropriate attorney’s fee for the 12 percent

permanent physical impairment assessed by Dr. Johnson, with one

half of said attorney's fee to be paid by the respondents in

addition to such benefits and one half of said attorney's fee to be

withheld by the respondents from such benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


