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RICARDO NAVARRO CLAIMANT
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Claimant represented by JERED MEDLOCK, Attorney, Fort Smith,
Arkansas.

Respondents represented by TOD BASSETT, Attorney, Fayetteville,
Arkansas.

STATEMENT OF THE CASE

On March 3, 2011, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on October 20, 2010, and a pre-hearing order was filed on

October 22, 2010.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant is entitled to a weekly compensation rate of

$216 for temporary total disability.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s hernia injury on July 7,

2010.

2. Related medical.

3. Attorney’s fees.

Claimant’s contentions are:

“Claimant contends that he sustained a hernia
injury on July 7, 2010, and is entitled to
benefits as stated above.”

Respondents’ contentions are:

“Claimant contends that he sustained a
compensable hernia at respondent’s place of
employment on July 7, 2010.  Respondent
contends that the facts in this case are
governed by the hernia statue found at A.C.A.
§11-9-523.  Among other things, respondent
contends that the claimant cannot prove by a
preponderance of the credible medical evidence
that he has met all five of the criteria set
forth under the hernia statue for
compensability purposes.”

The claimant in this matter is a thirty-three-year-old male

who was employed by the respondent on July 7, 2010.  On that day,

the claimant alleges that he suffered a compensable hernia injury.

The claimant testified at the hearing regarding his work activities

on July 7, 2010, as follows:

“AQ.A AWhat were you doing that day?

AA.A AI was doing -- we were making the
boxes up as far Aas opening them up.AAWe
would have to get stacks of boxes that
were not made yet, put them on a table,
open them up Aand start building boxes for
the workers.
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AQ.A ASo do I understand you to say that you
are picking Aup flat pieces of cardboard
and putting them on a table and turning
them into a box –

A.A ACorrect.

Q.A A-- to then go down a line somewhere to
be filled up with some commodity?

A.A ARight.

Q.A AHow many flat boxes would you pick up
at one time?

A.A AThe stacks, I believe, carry anywhere
from 20 to 30.AAI was picking up maybe two
–

Q.A AAnd –

A.A A-- two or three at a time.

Q.A ATwo stacks at a time?

A.A AYeah.

Q.A ADo you have any idea what your opinion
about what those would weigh?

A.A ARoughly, no.

Q.A AYou don't know?

A.A ANo.

Q.A AWere they heavy?

A.A AThey were heavy.

Q.A AWould you lift them from the ground to
a tabletop, or was it a sliding -- what
were you exactly doing?

A.A AThey were stacked in pallets.AAAs they
went down, yeah, I would sometimes have to
stoop down to pick them up and put them to
the side of me to a table where I would
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then open them up and start building the
boxes.

Q.A ASo would your -- would it be a fair
representation that you were lifting boxes
both overhead, put them on the table all
the way down to floor level up and put
them on the table?
A.A ACorrect.

Q.A AWhen I say boxes, I mean the flat
packages of boxes?

A.A AThe flat stacks, correct.”

The claimant also testified about the abdominal difficulties

he alleges to have experienced as follows:

“Q.A AYou worked until approximately 10:00
to 10:30, when you had some type of
morning break, is that right?

A.A ARight.

Q. A ADid you have any type of stomach
problems or any kind of pain or anything
in your stomach prior to that morning
break?

A.A ANo.

Q.A ASo what happened after the break?

A.A AI went back to work.AAI started stacking
-- I went -- they brought a brand new
pallet of boxes.AAI started picking those
up to go and start forming the boxes, and
I just felt a really strong pain right
above my belly button.

Q.A AAll right. AAAnd what were you doing at
the time when you felt this pain?

A.A AI was picking up at least two stacks
of them boxes.
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Q.A AOkay.AADid you continue to work after
that?

A.A ANo.”

The claimant then went to see the company nurse.  The

following is the nurse’s note regarding the claimant’s July 7,

2010, visit:

“This emp in H.S. c/o stomach ache.  When I
offered him some Mylanta, Riopan or Kaopectate
he stated, “No not kind of ache.  It hurts
when I move, bend over, stretch.  “I asked
where at in his stomach & he stated, “Around
my button.  I feel like a ball is there.  “I
asked him how long has he had that feeling &
what has been doing all day.  He stated, “Oh,
before first break, 8:30 a.m. or 9:00 a.m. &
all I have been doing is labeling boxes.”  I
said empty boxes?  He said, “Yes.”  I asked
him had he been doing any lifting, support
type work & were the boxes he was labeling
empty.  He stated, “No, no support, the boxes
weren’t even made yet & the only lifting you
can say I do is 3 or 4 empty, unmade boxes
from the stack of them to my work station
right there next to the pallet of boxes.  “ I
asked him if he all of a sudden noticed the
pain.”  He stated, “No actually I felt
soreness only this morning sometime before
first break.”   I offered him some Tylenol or
Ibuprofen for the ache but he stated, “No, I
think I am going to go on & have it checked
out after work.  It kind of has me concerned.
“I told him to let me know what he finds out.”
He said, “Thank you & left the Nurse’s
Station.”

On July 12, 2010, the claimant went to Pro Med.  A medical

report from that visit appears to state in part:

“onset approx. 3 mo.  complains of painful
mass in abd. bending, coughing, lifting make
it worse no injury recalled lots of lifting at
work pain and swelling pain brought to knees
yesterday.”  

The assessment given was abdominal wall hernia.
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On July 22, 2010, the claimant was seen at Cooper Clinic, P.A.

by Dr. Thomas Kelly.  The following are portions of the medical

report from that visit:

“SUBJECTIVE: Ricardo Navarro is a 32-year-old
male resident of Van Buren, Arkansas, who is
seen in the office today accompanied by his
wife in consultation at the request of Dr.
Matthew McLellan at Cooper Clinic ProMed
regarding evaluation for central abdominal
pain and swelling.  The patient reported these
symptoms to be present for the past several
months which initially dissipated but have
returned.  He notes swelling at and above the
navel with associated pain here.  He is having
difficulty working due to pain.  He reports no
associated abdominal cramps, nausea, or
vomiting.  He says he feels an area of
swelling above the navel which will dissipate
when he lies supine.  He comes in today for
consideration of surgical intervention.

IMPRESSION: Symptomatic umbilical hernia.”

Testimony revealed that prior to the claimant’s employment

with the respondent that he was employed with Pizza Hut.  During

the period of his employment with Pizza Hut, the claimant also had

abdominal difficulties.  On January 22, 2010, the claimant visited

the Cooper Clinic, P.A. and was seen by Dr. Donald Samms.  The

following is a portion of the medical record from that visit:

“SUBJECTIVE: Ricardo Navarro complains a ball
of very tender tissue has arisen above his
naval.  It has been there for about 3 days.
Almost any movement bothers it.  He noticed it
originally 2-3 weeks ago, but the last 3 days
have been more intense and seems to be getting
bigger.

OBJECTIVE:
ABDOMEN: He has a painful, round nodules 3 cm
above and approximately 1 mm to the right
lateral to the umbilicus.  I cannot tell if
this is a hernia or not.
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ASSESSMENT: Mass of the abdomen, which is
tender.

PLAN: Bactrim DS 2 p.o.b.i.d. times 7 days.
Piroxicam 20 mg each day.  Heat to the area.
If this is not solving the problem he needs to
come back and we will go ahead and either do
an incision and drainage or better yet an
excision of this mass, however I told him it
should just go away with this kind of
treatment in most circumstances.  He will let
us know if it needs to be taken care of.”

There is no doubt that the claimant in this matter has

suffered an abdominal hernia.  However, I do not believe that this

hernia was caused by his employment with the respondent.  The

medical evidence from his January visit to Cooper Clinic clearly

shows the claimant was suffering abdominal difficulties well before

his employment with the respondent which began in early June 2010.

The claimant alleges his hernia injury to have occurred on

July 7, 2010.  His first doctor’s visit after that date was July

12, 2010.  In that medical report the history section in part

states, “onset approx. 3 mo. complains of painful mass in abd.” 

This is also consistent with the July 22, 2010, medical report

which reflects, “problems being present for the past several

months.”

It is clear that the claimant’s hernia problems pre-existed

his employment with the respondent and his hernia did not arise out

of and in the course of his employment with the respondent.

Inasmuch, I must deny his claim.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of
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the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on October 20, 2010, and contained in

a pre-hearing order filed October 22, 2010, are hereby accepted as

fact.

2. The claimant failed to prove by a preponderance of the

evidence his abdominal hernia to be compensable.

ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


