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at Pine Bluff, Jefferson County, Arkansas. 

Claimant represented by Mr. Gary Davis, Attorney at Law, Little Rock, Arkansas.

Respondents represented by Mr. William C. Frye, Attorney at Law, North Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical expenses, loss of earning capacity and attorney’s fees. 

At issue is whether or not the claimant suffered a compensable consequence

as a result of the compensable hip injury and whether or not he sustained wage

loss as a result of the compensable injury pursuant to Ark. Code Ann. §11-9-522.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on May

5, 2009, at which time the claimant sustained a compensable injury at a

compensation rate of $550.00/$413.00.  Medical expenses, temporary total

disability benefits, and a 20% rating to the right hip have been accepted.  The

claimant returned to work at a greater hourly rate but with less overtime pay.  Prior
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to the injury, the claimant earned $106,000.00 in 2008.  Some medical expenses

have been paid by the claimant’s group carrier, Blue Cross Blue Shield.

The claimant has had two surgeries to his hip with Dr. Lytle and Dr.

Newbern.  Dr. Lytle assessed a 20% rating in his report of January 6, 2010.  The

claimant developed medical complications and wishes to pursue treatment with

urologist, Dr. Jacks.  Although the claimant has returned to work, his wages are not

commensurate with his pre-injury earnings.  He seeks wage loss and payment of

attorney’s fees.

The  respondents  contend  the  claimant’s  symptoms  are  pre-existing and

unrelated to the compensable hip injury.  Since the claimant has returned to work

without restrictions, he is not entitled to any wage-loss.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript along with the deposition of Dr. David Newbern (taken March 11,

2011), incorporated by reference and retained in the Commission file.

The following witnesses testified at the hearing:  the claimant, who seemed

sincere in his testimony, and manager, Tracy McKoin.

The claimant, age 53 (D.O.B. February 25, 1958) has a high school

education and two years in the Air Force.  His health history includes a right arm

injury for a different employer.  For the past eighteen years the claimant has been

employed as a maintenance mechanic working on machinery at Evergreen

(formerly International Paper).

On May 5, 2009, the claimant fell ten feet injuring his right hip.  He was taken

by ambulance to the Emergency Room (ER).  Dr. Lytle performed surgery on May

8, 2009, to repair his broken hip.
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The claimant returned to work the week of Thanksgiving performing the same

job (back shift) but with less overtime.  Ultimately, the claimant required a total hip

replacement performed by Dr. Newbern on March 8, 2010.  He was off work six

weeks before returning to Evergreen.

The back shift work was too arduous for him to handle.  There were many

stairs to climb, slick surfaces to walk, and exposure to the elements.  Changes in

the weather aggravated his symptoms of stiffness and he simply did not have the

stamina to work as he had before the accident.  So the claimant switched to the day

shift which is easier for him to perform but the day shift job does not have the

opportunity for overtime like the back shift job.  It is estimated that he used to log

15 hours a week of overtime before the accident but now he averages 6.6 hours of

overtime per week.  Presently, his hourly pay is greater than the rate he was

earning at the time of the accident.  From January to June, 2011, the claimant

earned $36,000.00,  (Tr. p. 17, 20, 28-30, 42-50, 56-57, 60-64, 75, 77).

The claimant’s home is in Camden, but he and a friend live in a trailer in Star

City and commute to Pine Bluff for work during the week.  The claimant goes home

to Camden on the weekends to see his family.

There are plans for the claimant to take over the “Hyster shop” when a co-

worker, Mr. Jim Bennett, retires although he has not yet set a retirement date.  This

job offers the possibility of more overtime.  The Hyster shop makes repairs to

forklifts.  Mr. Bennett is the Union president, works overtime almost every weekend,

and is not “loaned out” to other departments.  Those arrangements would change

if the claimant assumed this job.  His supervisor has already told him he would have

to work in other areas besides the Hyster shop and, of course, the claimant uses

the weekend to see his family in Camden, (Tr. p. 38-40, 42-43, 84-87).
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Presently, the claimant takes over-the-counter medications or Hydrocodone

for pain.  He is able to use a riding lawnmower to mow his two acres of land and

ride a four-wheeler to hunt.  But he can no longer walk in the woods or climb a deer

stand.  Nor can he sit for prolonged periods while fishing without discomfort.

Dr. Jacks is presently treating the claimant for erectile dysfunction (ED).  In

2007 the claimant tried Viagra because he was tired and he and his wife had an

anniversary cruise scheduled.  However, from 2007 to the accident in 2009 he had

no further difficulty.  After the trauma to his pelvis, he came under the care of Dr.

Jacks who has prescribed Cialis.

Tracy McKoin testified the job duties between the day and night shift aren’t

that different.  All of the jobs require climbing.  The day shift is preferred by many

employees as the back shift is a graveyard swing shift.  Basically, the respondents

are arguing that the claimant’s decision to change shifts and therefore make less

money was voluntary.

MEDICAL EVIDENCE

Prior to the 2009 work-related accident, the claimant was treated for right

ureteral calculus (stones) by Dr. Braden in 1996.  In 2007, he was prescribed

Viagra by  Dr. Dedman for ED.   Laboratory testing of testosterone and thyroid were

normal.

Two years later, the claimant was taken to the Emergency Room (ER) by

ambulance.  X-rays revealed an acetabular fracture of the right hip.  Dr. John Lytle

performed surgery on May 8, 2009.  Dr. Lytle issued reports assessing work

restrictions on August 5, 2009, and August 19, 2009.  After physical therapy, Dr.

Lytle returned the claimant to work on November 22, 2009, with no restrictions.

Dr. Lytle’s follow-up report dated January 5, 2010, shows the claimant had

developed traumatic arthritis in the right hip.  Dr. Lytle assessed a 20% impairment
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but no work restrictions.  He advised the claimant that a total hip replacement would

be needed in the future.

On February 18, 2010, the claimant saw Dr. Gordon Newbern.  The doctor

noted the claimant was determined to keep working but needed relief from pain.

X-rays revealed bone-on-bone degeneration, post-traumatic osteoarthritis and no

remaining joint space.

Dr. Newbern performed a total hip replacement on March 8, 2010.  A follow-

up report dated March 25, 2010, again mentions the claimant’s motivation to return

to work.  Reports dated March 25, and May 20, 2010, show the claimant’s arthritic

pain improved with the hip replacement surgery but he remained achy and stiff.  Dr.

Newbern opined that the stiffness was caused by scar tissue.  The claimant told the

doctor he could perform regular duty and he was released June 1, 2010, without

restrictions.  On June 24, 2010, Dr. Newbern assessed a 20% rating.  Due to the

hip replacement, the claimant will require antibiotics before any dental work for the

rest of his life.  On December 2, 2010, Dr. Newbern responded to an inquiry from

claimant’s counsel regarding work restrictions.

We have reviewed the limitations described by Dr. Lytle (in his report
of August 19, 2009) and agree with his recommendation.  We only
have one clarification and it is concerning his lifting status.  Mr. Neely
will need restriction of occasional carrying of any objects weighing 50
pounds or more and restriction of frequent carrying of objects
weighing between 25 and 50 pounds.

Dr. Newbern is referring to Dr. Lytle’s August 19, 2009, report which restricts

the claimant from climbing ladders and recommends limited walking on level and

uneven surfaces.  However, Dr. Lytle released the claimant with no restrictions on

November 22, 2009.

The claimant saw urologist, Dr. Dennis Jacks for erectile dysfunction (ED)

on December 18, 2009.  The report is either internally inconsistent or it confirms the
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claimant’s testimony.  The doctor indicates the claimant did not suffer from ED prior

to the injury but he was aware the claimant had taken Viagra in the past.

He has had erectile dysfunction ‘secondary to scar tissue’ since (the
injury).

Apparently, when he was injured, the ‘right ball of his hip was rammed
up through his pubis’ and he has an incision that’s extending from
what looks like the very top of his iliac crest down across the pubic
symphysis at least to the midline.  In fact it probably extends over the
midline about 2 cm.

He has numbness on the anterior aspect of his right thigh.

Booklets were given to the patient and also to the case manager.  I
did talk to them about spinal shock and that we may not know totally
until maybe 12 months or so as to how this can work out, and
sometimes may be even longer.

Dr. Jacks prescribed Cialis and ordered laboratory tests which were normal

except for the prostate specific antigen (PSA), (see his report of January 18, 2010).

PSA elevation probably has nothing to do with his injuries, although
I don’t have a previous PSA on him prior to his injury.

In reviewing his studies, I would think that this is going to be some
type of neurological problem secondary to the fall since he had a
pelvic injury and not secondary to the surgery to correct that, although
probably retrospectively it doesn’t really make any difference since
the surgery was also due to the fall.

I also told him he will need to stay on some type of medication for the
rest of his life such as Levitra, Cialis or Viagra. . . .

In his deposition, Dr. Newbern testified the hip replacement surgery was

successful in reducing the claimant’s pain but he would always have limited flexion

and walk with a limp (Depo. p. 7-16).

The claimant told Dr. Newbern that he could not go back to work with

restrictions so he was released June 1, (Depo. p. 18).  In response to attorney

Davis’ inquiry, the nurse practitioner issued a standard assessment given to their

“elderly patients”, (Depo. p. 15).  Dr. Newbern has not actually assessed any work

restrictions.  He told the claimant to use common sense and be careful.  But he
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would not have allowed the claimant to return to work if the claimant’s safety were

in jeopardy (Depo. p. 22-24).

However, safety does not equate with physical capability (Depo. p. 25-26).

Dr. Newbern characterized the claimant’s surgical results as “fair”.  He will continue

to have problems with moderate pain, weakness and stiffness, (Depo. p. 17-19).

The hip muscles are not as strong as they used to be and that would adversely

affect his stamina, (Depo. 21, 24).

If the claimant felt he was no longer able to physically handle the back shift

because of the weather or arduous nature of duties, it was reasonable under the

circumstances to switch to the day shift, (Depo. p. 19-21, 26).

Dr. Newbern recommended yearly check-ups with x-rays of the hip to monitor

the replacement hardware.  (Depo. p. 24-25).

With regard to sexual dysfunction, Dr. Newbern opined that it was indeed

possible to develop ED after pelvic trauma or from Dr. Lytle’s iloinguinal approach

to surgery (Depo. p. 15).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have controverted treatment for ED as unrelated to the

compensable hip injury.

When the primary injury is shown to have arisen out of and in the course of

employment, every natural consequence that flows from the injury is compensable

unless it is the result of an independent intervening cause.  The basic test is

whether there is a causal connection between the two conditions.  Jeter v. B.R.

McGinty Mechanical, 62 Ark. App. 53, 968 S.W.2d 53 (1998), Bearden Lumber

Company v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).

Based on Dr. Jack’s reports and Dr. Newbern’s testimony, I find ED is a

compensable consequence of either the trauma to the pelvis or the surgical
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approach used by Dr. Lytle.  The fact that the claimant tried Viagra on one occasion

two years earlier is not determinative.

The respondents have controverted wage loss because the claimant

returned to work at the same hourly wage.  His decision to change shifts, thereby

decreasing his overtime, was purely voluntary.

Wage loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the

Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923

S.W.2d 886 (1996).  The Commission is charged with assessing wage loss on a

case by case basis.  Factors to be considered in assessing wage loss include the

claimant’s, age, education, work experience, medical evidence and other matters

which may reasonably be expected to affect the workers’ future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990);  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982); and Hope School District  v.

Charles Wilson, 2011 Ark. App. 219,       S.W.3d       (2011).  The award of wage-

loss is not a mathematical formula but a judicial determination based on the

Commission’s knowledge of industrial demands, limitations, and requirements,

Henson v. General Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).

Based on Dr. Newbern’s testimony, I find the claimant’s compensable hip

injury has reduced his flexibility and stamina and produced pain, stiffness and

weakness.  Apparently, no Functional Capacity Evaluation (FCE) was performed

and the doctor has told the claimant to use common sense on the job to determine

his restrictions.  I find the claimant is simply following his doctor’s orders by
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changing shifts.  The claimant is a hard-working man who has moved to another city

to keep his job and support his family.  I do not think he would voluntarily take a pay

cut unless it was physically necessary to keep his job.  This change seems to be

a reasonable accommodation of his compensable hip injury.  However, the claimant

has not returned to work at wages commensurate with his pre-injury earnings and

is therefore entitled to wage-loss.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on May 5, 2009, at which time the claimant sustained
a compensable injury at a compensation rate of
$550.00/$413.00.  Medical expenses, temporary total disability
benefits, and a 20% rating to the right hip have been accepted.
The claimant returned to work at a greater hourly rate but with
less overtime pay.  Some medical expenses have been paid
by the claimant’s group carrier, Blue Cross Blue Shield.

2. The respondents are liable for yearly check-ups with Dr.
Newbern and antibiotics for dental work based on the
compensable hip injury.

3. The claimant has proven, by a preponderance of the evidence,
that he developed ED as a compensable consequence of his
hip injury based on the opinions of Dr. Jacks and Dr. Newbern.

4. The respondents are liable for Dr. Jacks’ treatment and
medications.

5. All medical expenses are to be paid within thirty days of
receipt pursuant to Rule 30.

6. Based on the claimant’s age, education, work experience and
decreased wages, I find he is entitled to wage-loss in the
amount of 30% in addition to the 20% rating for a total of 50%.

7. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with A.C.A. §11-9-715, §11-9-801, and WCC Rule
10.

Pursuant to the Full Commission decisions  of  Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.
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As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

8. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


