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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on August 3, 2011,
at Little Rock, Pulaski County, Arkansas.

Claimant pro se.

Respondents pro se.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On July 11, 2011, a pre-hearing conference was conducted in

this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects the issue to be addressed during the course of the hearing.  The claimant has submitted a

response to the questionnaire forwarded by the Commission, and the same is a part of the Pre-

hearing Order.  Respondent failed to submit a responsive filing to the pre-hearing questionnaire or

to avail themselves for either the pre-hearing conference or the scheduled hearing.  The Pre-

hearing Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Zul Mustafa, the claimant, and that of Marvin Cole, coupled with

medical reports and other documents comprise the record in this claim.



DISCUSSION

Zul Mustafa, the claimant, with a date of birth of August 1, 1979, completed the 10th

grade and obtained his GED in 2010.  The claimant testified that he was employed by respondent-

employer when he sustained the injury, which is the subject of the present hearing.  

The claimant’s testimony reflects that he started working for respondent either on October

3, 2010, or October 5, 2010.  The claimant explained that his job duties included putting up or

constructing the carnival rides as a part of the State Fair.  The claimant testified, regarding the

afore:

Yes, sir.  And I was putting up rides, and I was also - - when the
fair was operating, I was working there, assisting people to the
rides. 
(T. 7).

The claimant worked for respondent throughout the ten (10) day run of the State Fair.  The

claimant testified that he earned $12.00, per hour during his employment with respondent-

employer.  The claimant offered that he was paid at the end of the State Fair run.  Regarding the

duration of his employment, the claimant testified:

Yes.  I want to say it was - - let me see, I’d say about the 7th or the
8th, because they have a three-day period before they start.  You
know, they got to set up everything.

And that’s like three days before it starts, I’m trying to get an exact
start date.  I know they are her for ten days; so, I’d say I was there
thirteen days. (T. 8-9).

The claimant testified that he grossed $645.00, at the end of the thirteen day period.  

The claimant testified that he sustained an injury on October 18, 2010, while within the

course and scope of his employment with respondents.  In describing the mechanics of the

October 18, 2010, accident the claimant’s testimony reflects:



I was - - me and my boss, Jeff Deggeller, was taking down one of
the rides.  In doing so, I was - - we was carrying a metal beam, and
we set these beams on the truck.  In doing so, I said that we sat
them on the truck, me and A.L.  And he told me I can’t step on
some piece of metal that was on the ground.  In doing so, he was
telling me I need to move that out the way, and when I did, when I
reached down and moved it out the way, the beam fell and hit me in
the back of my head.

From there I had - - I was bleeding; so, I had to - - from there, he
was like, you know, what did you expect was going to happen, or
something he was saying, and I was like, “Okay.”  I went and sat
down, because, you know, at the time, didn’t nobody call on
emergency.  I had to walk up to where - - where them EMTs be,
you know, and try to see if I could get somebody.  Was assisted by
him, (indicating Mr. Cole), and about two other guys that had
nothing to do with it.  They was just working somewhere else, and
they seen me bleeding, and they was like, “Okay.  Let’s go up here
and get you some help.”  You know, in doing so, I had to wait fore
an ambulance to come, and when the ambulance got there they
wrapped me up, you know, and I - - from there I had to go to the
hospital. (T. 9-10).

The claimant was taken to the emergency room of St. Vincent Infirmary Medical Center.  The

claimant received medical treatment during the emergency room visit, however was not admitted:

No, I was just - - had to stay there.  They had to - - I was - - from
there - - from that one - - just that one day.  One day I was there,
and they took x-rays, and they had me there for a while until they
was taking x-rays. (T. 10).

Staples were  put in to close the claimant’s wound, which he described as a “three-inch or two-

and-a-half-inch gash in my head”.  The staples were removed at St. Vincent twelve to thirteen

days later.  

Though his employment with respondent-employer ceased on October 18, 2010, the

claimant testified that he performed subcontract work for an individual named Vance.  The

claimant testified regarding his employment following the October 18, 2010, injury:

I started - - I started working with Vance ten days, about twelve



days after my staples were removed, because I couldn’t do nothing
at the period of time when I had - - because I was on Vicodin - - I
was on medicine.  They had me on antibiotics and everything.  I
couldn’t do nothing in them days I had the staples in my head. 
(T. 12).

  
In terms of time off from work as a result of the October 18, 2010, injury, the claimant’s

testimony reflects:

Yes.  I missed - - you know, he had to let me off a couple of days,
you know, he had to let me off because he was - - you know,
during the time of it, you know, I had these staples, and I still had
headaches, and I couldn’t sleep on the back of my head sometimes. 
So, you know, at nights I had a time sleeping, and when I goes to
work - - you know, I was working, but I had headaches, and he
was, you know, like, “You just go on and go home.”  Because, you
know, he already knew about my incident. (T. 11).

The testimony of the claimant reflects that he was off work for a total of twenty-three (23)

days as a result of the October 18, 2010, accidental injury.  The claimant testified that the bills

incurred in the treatment of his October 18, 2010, injury have not been paid.  Claimant’s

testimony reflects, regarding the bills:

No, sir.  I had - - I talked to the - - I talked to the insurance
company, and she was like, “I will pay your medical bills.”

Yes, sir.  I mailed her the bills, and then, I called again, and I talked
to them, and they was like, you know, “Ms Wilson” - - I think he
called her Wilson - - “was not there.”  I talked to her assistant or
somebody that was supposed to be there while she was out of
town, and I asked them have they received the medical bills?  She
was like, “No, we haven’t received them yet.”  So, I mailed them
again, but I haven’t been able to get into contact with nobody, you
know, since the last time I talked to them.  I was trying to talk to
Ms. Wilson, but, you know, every time I tried to call, they was like,
“She’s out for a week.” you know, a week out or something.  They
was always saying she was out. (T. 13).

The claimant concluded:

No, just you know, I would just like my medical bills paid and, you



know, something form, you know, the time I was missed - - the
days I missed.  You know, compensation for the times I missed.  I
was off from work, you know, during the injury, and the times I
had - - you know, the times I had to miss work, you know.  I’m not
asking for, you know, much.  I’m not trying to take - - I had, you
know, good, you know, times with Jeff.  I  - - you know, he’s
always - - I’ve been working with him for four years.  I got - - I
even have the 2007, you know, badge, if you need to see that.  I
got it.  You know, all my years I worked with him.  You know, but
I just want compensation, you know, my bills paid. (T. 13-14).

The claimant testified that the amount of his incurred unpaid bills growing out of the October 18,

2010, work-related accident is $2,662.18.  The claimant does not have any documentation

directing him to remain off work during the time he was employed by Vance. 

Martin Cole testified that on the date of the claimant’s injury he was also working to tear

down rides at the State Fair site and  he assisted him to the location of the EMTs. Mr. Cole’s

testimony reflects that he was in close proximity to the claimant’s location, and saw the claimant

shortly after the accident occurred.  

The evidence in the record reflects the presence of a an invoice from Arkansas Emergency

Group regarding medical services rendered to the claimant on October 18, 2010.  The afore

recites the procedures performed in connection with the claimant’s injury, which included staple

repair to the scape/neck/ax at $545.00, and emergency department HI severity & urgency care at

$539.00. The total cost of the afore procedures was $1,084.00. (CX #1, p. 14).  The evidence in

the record reflects that the claimant was again seen at St. Vincent Health System on November 3,

2010, at which time the staples were removed. The emergency record regarding the November 3,

2010, visit, noted that the staples were removed without complications.  The evidence reflects

that the document also reflects that the claimant should follow up with his primary care provider

as needed. (CX #1, p. 13).  The bill incurred in connection with the claimant’s November 3, 2010,



visit was $361.00. (CX #1, p. 3).

The evidence in the record reflects that as of December 28, 2010, the total amount of the

claimant’s bill incurred in connection with the treatment of the October 18, 2010, work-related

injury was $3,160.63.  The February 1, 2011, statement regarding the afore reflects that the

medical provider, St. Vincent Health System, adjusted $2,662.18 off of the total bill leaving a

remain balance of $498.45. (CX #1, p. 5).  A February 7, 2011, statement of Radiology

Associates, P.A., regarding the claimant reflects an unpaid balance of $200.00. (CX #1, p. 4). 

The record reflects the presence of a February 14, 2011, collection notice of MSCB demanding

payment of $2,662.18, from the claimant on behalf of St. Vincent Health System. (CX #1, p. 2).

After a through consideration of all of the evidence in this record, to include the testimony

of the witnesses, review of the medical and other documentary evidence, application of the

appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On October 18, 2010, the employment relationship when the claimant sustained a 

injury to his head arising out of and in the course of his employment.

3. The claimant was a seasonal employee of respondent-employer, earning $12.00, 

per hour during a thirteen-day period of employment, which grossed $645.00, and pursuant to

Ark. Code Ann. §11-9-501(b) and Ark. Code Ann. §11-9-518 (c), rendered a weekly

compensation benefit rate of $20.00, for temporary total/permanent partial disability.

4. The claimant was temporarily totally disabled for the period beginning October 

19, 2010, and continuing through November 3, 2010, as a result of the October 18, 2010,

compensable injury.



5. The respondents shall pay all reasonable hospital and medical expenses arising out

of the injury of October 18, 2010.        

6. The claimant incurred a total of $3,160.63, in medical expenses in connection 

with the treatment of the October 18, 2010, compensable injury, which was reasonably necessary

and causally related to same.  The respondents’ failure to pay the afore medical bills is wilful and

intentional and, as such, a penalty of thirty-six percent (36%) is assessed and payable to the

claimant, pursuant to Ark. Code Ann. §11-9-802 (e).

7 The respondents have controverted this claim.

CONCLUSIONS

The claimant contends that while within the course and scope of his employment with 

respondent on October 18, 2010, he suffered an injury to his head which required medical

treatment and resulted in a period of temporary total incapacitation.  The claimant seeks the afore

benefits, particularly the payment of the incurred medical bills.  Respondents failed to avail

themselves for the pre-hearing teleconference, or to attend the scheduled hearing.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability

The credible evidence in the record reflects that since 2007, the claimant has been

employed by respondent-employer during the run of the annual Arkansas State Fair, with duties of

assembling the various rides before the actual beginning of the Fair and disassembling the rides

once the Fair closes.  The claimant was so employed during the 2010 run of the Arkansas State

Fair at an hourly rate of $12.00, and grossed $645.00, for a thirteen-day period.



The claimant provided credible testimony regarding the mechanics of the October 18,

2010, work related accident.  Further, the testimony of the witnesses reflects that the claimant

required assistance, due to his injury, getting to the locations of the EMTs.  The medical in the

record reflects that the claimant was seen at the emergency room of St. Vincent Infirmary Health

Systems on October 18, 2010, where he underwent x-rays and twelve (12) staples were used to

close his wound.  The claimant was again seen for the removal of the staples on November 3,

2010.

Ark. Code Ann. §11-9-102 (4)(A) (Repl. 2002) defines “compensable injury”:

(i)   An accidental injury causing internal or external physical harm
to the body . . . arising out of and in the course of employment and
which requires medical services or results in disability or death.  An
injury is “accidental” only if it is caused by a specific incident and is
identifiable by time and place of occurrence [.]

A compensable injury must be established by medical evidence supported by objective findings. 

Ark. Code Ann. §11-9-102 (4)(D).  “Objective findings” are those findings which cannot come

under the voluntary control of the patient.  Ark. Code Ann. §11-9-102 (16)(a)(i).  In the present

claim, the evidence discloses that suffered a gash/laceration to the back of his head as a result of

being struck by a falling metal beam, which required the staples to close it.  The evidence

establishes that medical bills were incurred in connection with the treatment of the claimant’s

injury.  The evidence preponderates that the claimant sustained an injury arising out of and in the

course of his employment with respondents on October 18, 2010; that he injury caused internal or

external harm to the body which required medical services or resulted in disability; there is also

medical evidence supported by objective findings establishing the injury, and the injury was caused

by a specific incident and identifiable by time and place of occurrence.  Respondents have

controverted the claim.



Temporary Total Disability

The claimant sustained an injury to his head in the October 18, 2010, work-related

accident.  Temporary total disability for an unscheduled injury is that period within the healing

period in which the claimant suffers a total incapacity to earn wages. Arkansas State Highway &

Transportation Department v.  Breshears, 212 Ark. 244, 613 S.W.2d 392 (1981).  The healing

period is that period for healing of an injury which continues until the claimant is as far restored as

the permanent character of the injury will permit.  Georgia-Pacific Corp. v. Carter, 62 Ark. App.

162, 969 S.W.2d 677 (1998).  If the underlying condition causing the disability has become more

stable and if nothing further in the way of treatment will improve that condition, the healing

period has ended. Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994). 

Whether an employee’s healing period has ended is a factual determination to be made by the

Commission. Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995). 

Accordingly, the duration of an employee’s total incapacity to earn wages within his healing

period is a purely factual determination. 

In the present claim, the evidence discloses that the claimant was seen at the emergency

room of St. Vincent Infirmary Health System on October 18, 2010, following his accidental

injury.  The claimant underwent x-rays, and was provided medication.  Further, the claimant had

twelve (12) staples placed to close the laceration to the back of his head as a result of the

compensable injury.  The hospital records reflect that the claimant was directed to return to the

hospital to have the staples removed ten (10) days following the procedure.  The staples were

removed from the claimant’s wound on November 3, 2010.   The hospital records reflect that the

claimant was directed to follow-up with his primary care provider as needed.  There is no

evidence in the record to reflect that the claimant sought or obtained medical treatment in



connection with the October 18, 2010, compensable injury subsequent to November 3, 2010.  The

claimant has sustained his burden of proof by a preponderance of the evidence that he remained

within his healing period and totally incapacitated from engaging in gainful employment for the

period October 19, 2010, through November 3, 2010.  Respondents have controverted the

claimant entitlement to temporary total disability benefits. 

Compensation Benefit Rate

The evidence in the record reflects that the claimant was employed by respondent-

employer as a seasonal employee at the time he sustained his October 18, 2010, compensable

injury.   The claimant had worked for respondent assembling and disassembling the rides at the

Arkansas State Fair beginning three (3) days before its start and continuing the ten (10) days of

the run.  The evidence reflects that the claimant had been so employed each year beginning 2007.

During the 2010 State Fair, the claimant commenced his employment with respondent-

employer three (3) days before the start of the State Fair at an hourly rate of $12.00.  The

claimant was paid at the conclusion of the State Fair run grossing $645.00, for the thirteen days of

work.  The claimant’s injury occurred on October 18, 2010, as the rides of the State Fair were

being disassembled or taken down. 

Ark. Code Ann. §11-9-501, Limitations on compensation – Death and disability, provides

in pertinent part:

(b) Compensation payable to an injured employee for disability,
other than permanent partial disability as specified in subsection (d)
of this section, and compensation payable to surviving dependents
of a deceased employee the total disability rate shall not exceed
sixty-six and two-thirds percent (66 2/3%) of the employee’s
average weekly wage with a twenty dollar ($20.00) per week
minimum, subject to the following maximums:

Ark. Code Ann. §11-9-518. Weekly wage as basis for compensation, provides in pertinent part:



(a)(1) Compensation shall be computed on the average weekly
wage earned by the employee under the contract of hire in force at
the time of the accident and in no case shall be computed on less
than a full-time workweek in the employment.

In the present claim, the claimant was engaged in seasonal employment and at the time of his

injury was earning $322.50 per week, for an approximately two (2) weeks of work.  In

accordance with Sierra v. Griffin Gin, 100 Ark. App. 113, 265 S.W.3d 129 (2007), the claimant

compensation benefit rate is $20.00, for temporary total/permanent partial disability.

Medical Benefits

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly 

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999).  The injured employee must prove that medical services

are reasonably necessary by a preponderance of the evidence.  The afore medical services may

include that necessary to accurately diagnose the nature and extent of the compensable injury; to

reduce or alleviate symptoms resulting from the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the compensable

injury.  Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex

Hydrophonis, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

In the present claim, the evidence disclosed that the claimant received medical treatment in

connection with his compensable October 18, 2010, head injury at the emergency room of St.

Vincent Infirmary Health System.  During the October 18, 2010, visit, the claimant underwent x-

rays, was provided medication, and wound care, which included the placement of twelve staples



to close the wound on the back of his head.  The claimant was again seen on November 3, 2010,

for the removal of the staples.  The evidence preponderates that the afore medical treatment was

reasonably necessary in connection with the treatment of the claimant’s compensable injury. 

Respondents are liable for the payment of all reasonably necessary medical treatment in

connection with the claimant’s October 18, 2010, compensable injury.

Penalty

The evidence in the record reflects that respondents were placed on notice of the

claimant’s

claim for workers’ compensation benefits in connection with the October 18, 2010, compensable

injury.  The claimant completed a Claim For Compensation, Form AR-C, on October 25, 2010,

and filed it with the Arkansas Workers’ Compensation Commission on the same day.  It was

subsequently established that the claimant was an employee of respondent-employer and the

workers’ compensation insurance coverage was in place with respondent-carrier at the time of the

claimant’s October 18, 2010, compensable injury.

The claimant established contact with the claims adjuster, Carol Wilson, with respondent

carrier and provided copies of the incurred medical bills per her request.  The medical bills

remained unpaid after they were provided to Ms. Wilson.  The credible testimony of the claimant

reflects that after the bills remained unpaid he telephoned the office of Ms. Wilson on several

occasions to inquire if the bills had been received and to speak with Ms. Wilson.  The claimant

was unsuccessful in establishing contact with Ms. Wilson.  Once the bills remained unpaid and

submitted to a third-party collection agency, the claimant again requested a hearing in the claim.

As noted above, once the claimant again requested a hearing because of the unpaid bills,

notice was forwarded to the respondents scheduling a pre-hearing teleconference.  The



respondents were not available at the time of the scheduled pre-hearing teleconference.  Notice of

the scheduled hearing of August 3,2011, in the claim before the Arkansas Workers’

Compensation Commission was forwarded to respondents.  Respondents failed to attend the

hearing.

Ark. Code Ann. §11-9-802, Method of Payment, provides, in pertinent part:

(d)   Medical bills are payable within thirty (30) days after receipt
by the respondent unless disputed as to compensability or amount.

(e)    In the event that the commission finds the failure to pay any
benefit is wilful and intentional, the penalty shall be up to thirty-six 
percent (36%), payable to the claimant. 

Ark. Code Ann. §11-9-803, Controversion of right to compensation, provides, in pertinent part:

(a)(1) Each employer desiring to controvert the right to
compensation shall file with the Workers’ Compensation
Commission on or before the fifteenth day following notice of the
alleged injury or death a statement on a form prescribed by the
commission the grounds therefor, the name of the claimant,
employer, and carrier, if any, and the date and place of the alleged
injury or death. 

In the present claim, the evidence disclose that the claimant incurred medical expenses totaling

$3,160.63, in the treatment of his compensable October 18, 2010, injury.  The respondents were

provided the medical bills by the claimant.  Respondents have not filed a notice of intent to

controvert the claim or the incurred unpaid medical bills.  The respondents have been in

possession of the unpaid bills well in excess of thirty (30) days.  The evidence preponderates that

the respondents’ failure to pay the incurred medical bills is wilful and intentional.  Accordingly,

the respondents are liable for the payment of a thirty-six percent (36%) penalty on the $3,160.63,

unpaid medical bills to the claimant in the amount of $1,137.82.

AWARD



The respondents are herein ordered and directed to pay to the claimant temporary total 

disability benefits at the weekly rate of $20.00, for the period commencing October 19, 2010, and

continuing through November 3, 2010, as a result of the October 18, 2010, compensable injury. 

Said sums accrued shall be paid in lump without discount.

The respondents are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses growing out of and in connection with the

treatment of the claimant’s October 18, 2010, compensable injury, to include medical relate travel.

The respondents are further ordered and directed to pay to the claimant a thirty-six

percent (36%) penalty on the incurred unpaid medical bills of $3,160.63, in connection with the

claimant’s compensable injury in the amount of $1,137.82, to the claimant pursuant to Ark. Code

Ann. §11-9-802 (e).

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

_______________________________________ 
ANDREW L. BLOOD
Administrative Law Judge    

     
 


