
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION 
CLAIM NO. F609200 (08/07/06)

BRENDA MORRIS, EMPLOYEE              CLAIMANT

ARKANSAS STATE HIGHWAY AND 
TRANSPORTATION DEPARTMENT, EMPLOYER         RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION, CARRIER                     RESPONDENT

OPINION FILED SEPTEMBER 6, 2011

Submitted on the record before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on
August 29, 2011, at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE J. MATTHEW COE, Attorney at Law, West
Memphis, Arkansas.

Respondents represented by the HONORABLE WILLIAM L. WHARTON, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above style claim was submitted on the record comprised of the pre-hearing filings of

the parties for a ruling on the issue of the claimant’s entitlement to additional workers’

compensation benefits.  On August 29, 2011, a pre-hearing conference was conducted in this

claim during which the parties agreed that the matter may be submitted for a ruling on the afore

record.

The record in this claim consist of the August 15, 2011, Pre-hearing Questionnaire of

Claimant with attached medical records, and the August 24, 2011, Respondents’ Response to

Prehearing Questionnaire, along with attach progress notes of the claimant’s May 10, 2010, office

visit.

DISCUSSION 



2

Brenda L. Morris, the claimant, with a date of birth of May 10, 1957, commenced her

employment with respondent on January 13, 1994.  On August 7, 2006, the claimant was

discharging employment duties as a Construction Aide I when she suffered an injury to her left

knee which was accepted as compensable by respondents.

The medical in the record reflects that the claimant ultimately came under the care and

treatment of Dr. Apurva R. Dalal relative to her compensable left knee injury.  On May 10, 2010,

the claimant was seen by Dr. Dalal, and at the conclusion of the visit a Doctor’s Release To

Return To Work was issued.  The afore document reflects the duration of the claimant’s

treatment under the care of Dr. Dalal, which was from October 1, 2009 through May 10, 2010,

during which time she was physically unable to report for work.  The document further reflects

that as of June 1, 2010, the claimant was capable of returning to work with restrictions, which

included no prolonged standing, bending or squatting for two months.  The document, which was

signed by Dr. Dalal, is dated May 25, 2010, reflects an entry indicating that the claimant should be

able to work without restrictions by August 2, 2010.  Finally, the document reflects a May 25,

2010, stamp date as having been received by respondents.

The record reflect the presence of the May 10, 2010, progress notes of Tri-State

Orthopedics, LLC– South, regarding the claimant’s visit to Dr. Dalal of the same date.  The afore

May 10, 2010, progress notes reflect as stamp date of having been received by respondents on

May 14, 2010.  The progress notes reflect, in pertinent part:

SUBJECTIVE:   The patient is a 52-year-old African-American
female who is here today for follow up.  The patient has been
treated extensively for a work-related injury to her left knee.  She
continues to complain of significant pain in the left knee and
swelling in the left knee.
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OBJECTIVE: Examination of the left knee shows no evidence of
swelling.  She has moderate patellofemoral crepitus.

RADIOGRAPHS:   I have taken radiographs today which show a
preserved joint space in her knee.

RECOMMENDATIONS:   Today, under aspectic precaution
after giving her adequate local anesthesia, we have done Orthovise
injection in her left knee.  I have explained to Ms. Morris that there
is nothing else I can do for.  I have explained to her that as far as I
am concerned she can go back to work.  She should avoid
prolonged standing, squatting, and bending.  There is nothing else I
can do for her.  She is not a candidate for any further surgery or
any replacement.  The patient has been discharged from my care
and she will be seen on an as needed basis.  (RX #1).  

The claimant contends that she was provided the above-mentioned May 10, 2010, release

to return to work by Dr. Dalal effective on June 1, 2010.  The claimant asserts that she returned

to work on June 1, 2010, in accordance with the doctor’s order.  The claimant contends that she

was not aware of the May 10, 2010, progress note of Dr. Dalal releasing her to return to work as

of the date of the visit.  The claimant noted that she never received a telephone call from

respondent to come back to work earlier, and had no knowledge of the contents of the progress

notes until respondents refused to pay temporary total disability benefits for the period May 10,

2010 through May 31, 2010.

The respondents content that the claimant reached the end of her healing period on May

10, 2010, per the dictation of the May 10, 2010, progress notes of Dr. Dalal.

After a thorough consideration of all of the evidence in this record, to included the medical

records, application of the appropriate statutory provisions and applicable case law, I make the

following:
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FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On August 7, 2006, the employment relationship exited at the time the claimant 

sustained an injury to her left knee arising out of and in the course of her employment, during

which time she earned wages sufficient to entitle her to weekly compensation benefit at the rate of

$418.00/$313.00, for temporary total/permanent partial disability.

3. In addition to prior periods, the claimant was temporarily totally disabled for the 

period May 10, 2010, and continuing through May 31, 2010,  as a result of the August 7, 2006,

compensable left knee injury.

4. The respondents have controverted the claimant’s entitlement to temporary total 

disability benefit for the period May 10, 2010, through May 31, 2010.  

CONCLUSIONS

The compensability of the claimant’s August 7, 2006, left knee injury is not disputed.  The

claimant asserts entitlement to temporary total disability benefits for the period May 10, 2010

through May 31, 2010, as a result of the compensable knee injury.  Respondents maintain that the

claimant reached the end of her healing period on May 10, 2010, in accordance with her release to

return to work.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provisions.  
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End of Healing Period

As noted above, there is not a disputed regarding the compensability of the claimant’s left

knee injury of August 7, 2006.  The claimant ultimately came under the care and treatment of Dr.

Apurva R. Dalal, at Tri-State Orthopedics, LLC.  The claimant was last seen by Dr. Dalal on May

10, 2010.  A Doctor’s Release To Return To Work, authored by Dr. Dalal relative to the claimant

reflects that the claimant “is capable of returning to work” on June 1, 2010.  The afore document

bares the signature of Dr. Dalal with a May 25, 2010, date.  

The claimant sustained a compensable scheduled injury to her left knee.  Ark. Code Ann.

§11-9-521.  An employee who sustains a scheduled injury is entitled to compensation for

temporary total disability during the healing period or until the employee returns to work,

whichever occurs first.  Wheeler Construction Co., v. Armstrong, 73 Ark. App. 146, 41 S.W.3d

833 (2001).  The healing period continues until the claimant is as far restored as the permanent

character of her injury will permit.  When the underlying condition causing the disability stabilizes,

and no further treatment will improve the injury, the healing period has ended.  Carroll General

Hospital v. Green, 54 Ark. App. 102, 923 S.W.2d 878 (1996).  A failed attempt to continue

working after an injury is not a per se bar to temporary benefits for a scheduled injury under Ark.

Code Ann. §11-9-521 (a).  Farmers Cooperative v. Biles, 77 Ark. App. 1, 69 S.W. 3d 899

(2002). Whether an employee’s healing period has ended is a factual determination to be make by

the Commission. Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995).     

In the instant claim, the claimant suffered a compensable scheduled injury to her left knee

on August 7, 2006.  The claimant was seen by her treating physician, Dr. Dalal, on May 10, 2010. 

While the dictation of Dr. Dalal relative to the May 10, 2010, visit of the claimant reflects that the
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claimant reflects that he explained “that as far as I am concerned she can go back to work”, the

same does not explicitly state that the claimant was at the end of her healing period or that she

was released to return to work.  The dictation does offer that claim was discharged from the care

of Dr. Dalal to be seen on an as need basis, there is no evidence that the same was conveyed to

the claimant.  The afore becomes particularly pertinent with coupled with the Release To Return

To Work which was authored by Dr. Dalal and provided to the claimant.  

The Release To Return to Work , which was provided to the claimant by Dr. Dalal recites

that the claimant is capable of returning to work on June 1, 2010, and also set forth restrictions on

the claimant’s employment activities for two (2) months.  It is noteworthy that in his May 10,

2010, dictation, Dr. Dalal’s examination of the claimant noted the presence of “moderate

patellofemoral crepitus”.  The claimant was provided an Orthovisc injection in the left knee during

the May 10, 2010, visit.  The evidence preponderates that the claimant had not reached the end of

her healing period as of May 10, 2010.  Further, the claimant was not specifically released to

return to work during the May 10, 2010, visit to Dr. Dalal.  The evidence in the record does not

reflect that the claimant was claimant was provided a released to work effective May 10, 2010, by

Dr. Dalal or informed by him that she had reached the end of her healing period.

The claimant reported to work on June 1, 2010, in accordance with the Release To Return

To Work that she had been provided by Dr. Dalal.  There is no evidence in the record to reflect

that the claimant was contacted by respondents, who received the May 10, 2010, progress notes

of Dr. Dalal on May 14, 2010, prior to June 1, 2010, about her failure to report for work.  

The claimant has sustained her burden of proof by a preponderance of the evidence that

she did not reach the end of her healing period as a result of the compensable August 7, 2006,
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scheduled left knee injury prior to June 1, 2010, and did not return to work until June 1, 2010. 

Accordingly, the claimant is entitled to the payment of temporary total disability benefits for the

period May 10, 2010, through May 31, 2010.  Respondents have controverted the claimant’s

entitlement to the afore temporary total disability benefits.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly compensation benefit rate of $313.00, for the period May 10,

2010, through May 31, 2010, as a result of the August 7, 2006, compensable left knee injury. 

Said sums accrued shall be paid in lump without discount.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate, pursuant to Ark. Code Ann. §11-9-809,

until paid.   

IS SO ORDERED.

             _______________________________________
 ANDREW L. BLOOD 
 Administrative Law Judge


