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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NOS. G003229 & G006659

TOMMY MOORE               
CLAIMANT

FARM SERVICES, INC.        RESPONDENT EMPLOYER

AGRI GROUP COMP SI FUND            RESPONDENT CARRIER

ORDER AND OPINION FILED JUNE 21, 2011 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney at
Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE BETTY HARDY, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Jonesboro, Arkansas on May

13, 2011.  A Prehearing Conference was held on March 1, 2011, and a

Prehearing Order was filed the same date.  A copy of the Prehearing Order was

marked as Commission Exhibit #1 and made a part of the record without

objection.

At the Prehearing Conference and before the hearing, the parties agreed

to the following stipulations:

1.  There was an employer/employee relationship on April 10, 2010,
and July 26, 2010.

2.   The compensation rate is based on an average weekly wage of
$520, making the Temporary Total Disability and Permanent Partial
Disability rates $361/271.
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The claimant contends that he sustained a cervical injury either on July

26, 2010, or as a gradual onset and that he is entitled to medical benefits,

temporary total disability benefits from July 26, 2010, to a date to be determined

and  attorney’s fees.

Respondents contend the claimant did not sustain a compensable injury

on July 26, 2010, nor has he sustained a gradual onset injury from his work at

Farm Services.  Respondents contend the claimant’s current problems are the

result of a pre-existing condition and there are no objective findings to show an

aggravation or new injury.  Respondents have controverted the claim in its

entirety.

ISSUES TO BE LITIGATED

1.  Compensability

2.  Medical Benefits

3.  Temporary Total Disability

4.  Attorney’s fees

From a review of the record as a whole, to include medical reports,

documents, deposition of Dr. Terry Lichtor and other matters properly before the

Commission, and having had an opportunity to hear the testimony of the

witnesses and to observe their demeanor, the following findings of fact and

conclusions of law are made in accordance with Ark. Code Ann §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  There was an employer/employee relationship on April 10, 2010,
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and July 26, 2010.

2.   The compensation rate is based on an average weekly wage of
$520, making the Temporary Total Disability and Permanent Partial
Disability rates $361/271.

3.  The claimant has failed to prove by a preponderance of the
evidence that he has sustained a compensable injury supported by
objective findings.  

DISCUSSION

The claimant, 46 years old, previously drove trucks, worked as a

mechanic, worked at Skil and helper bury phone cable.  The claimant worked

with tire repair and such for the respondent employer, and on July 26, 2010, he

rolled a tire to the balancing machine, picked it up and fell to his knees.  The tire

weighed about 35 to 40 pounds and goes on a SUV.  The claimant described his

pain as starting in the middle of his back, a little above the shoulder blades, and

going to his mid back.  The pain was a sharp pain and he was unable to function

normally after that.  The claimant was helped to the car by Douglas Moore and

Tony and he went to Lawrence Memorial Hospital where he was denied

treatment.  The claimant chose Lawrence Memorial because it was only a mile

from his employer.  The claimant had health insurance but he was unable to pay

the co-pay and service was denied.  The claimant next went to St. Bernard’s in

Jonesboro and saw Dr. Terry Lichtor.  

The claimant testified that he sought treatment the same day as the

incident and complained of neck pain.  The medical report revealed that the

claimant indicated he had previously had neck pain.  The claimant testified that
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before the July 26, 2010, incident that he would on occasion have neck pain and

he would see the doctor and get pain medication and return to his normal duties. 

The claimant sought medical treatment on July 1, 2010, and his symptoms were

bad headaches and his hands and arms would go numb.  The claimant testified

that he experienced the problems with numbness in his left hand about once or

twice a week before the July 26, 2010, incident.  The claimant would wiggle his

fingers and after a while he would be fine.  The claimant’s left hand has not

changed since the July, 2010 incident, however, he now has problems with both

hands and the top of his thighs are numb.  The claimant testified that since the

July, 2010 incident, he has numbness in his legs and up his back and into the

back of his head.  The claimant experiences this numbness about four or five

times per week now.  

According to the claimant, his activity level impacts the numbness and

tingling in his hands with more activity, more numbness.  The claimant has not

worked since July 26, 2010, and has been unable to get additional medical care

because he cannot afford treatment.  The claimant confirmed that he was

unrestricted in his activities at work before the July 26, 2010, incident.  The

claimant also testified that he took hydrocodone for his headaches before the

work incident.  The claimant described his symptoms now as constant numbness

and pain.

Under cross examination, the claimant confirmed that on July 1, 2010, he

was complaining to the doctor of numbness in the right arm, ring finger and back
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of neck through fingers.  The claimant confirmed that he had a neck x-ray on

July 9, 2010, and this revealed degenerative osteophytes in his spine.  The

claimant also complained of low back pain on July 22, 2010.  The claimant

confirmed that he went to the doctor three times in the first three weeks of July

before the July 26, 2010, incident.   The claimant confirmed that he sought

medical treatment at the Lawrence Memorial Hospital on June 21, 2008, with

symptoms of constant sharp pain in the left shoulder and left arm for a week.  

The claimant confirmed that on the date of the July, 2010 incident, it was

his first day back after being off ten days for a hand accident.  The incident

happened about 9:30 a.m. after the claimant was at work one to two hours.  The

claimant currently does some light laundry at home and some light house

keeping.  

Allen Simms, an employee of the respondent, testified that on July 26,

2010, he was working with the claimant and when the claimant went to pick up a

tire and place it on the balancer, he fell to his knees and grabbed his back.  Mr.

Simms had heard the claimant mention having some neck pain in the past and

testified that Tony Atkins was the manager in charge at the time of the incident. 

Mr. Simms further testified that the claimant performed all the regular job duties

before the July 26, 2010, incident.  

Doug Moore, employee of the respondent, testified that the claimant is his

uncle.  Mr. Moore’s testimony was consistent with Mr. Simms’ testimony in that

the claimant was picking a tire up to put it on the balancer and he went to his
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knees and was holding his back.  Mr. Moore also testified that Tony, the

manager, was aware of the claimant’s incident and that the claimant performed

all the regular job duties before the July 26, 2010, incident.

Michael Phillips, Tires, Batteries and Accessories and Petroleum

Manager for the respondent employer, testified that the claimant started work

about June, 2009.  Mr. Phillips testified that the claimant missed a lot of work. 

He further testified that the claimant made the normal complaints of aches and

soreness before the July 26, 2010, incident but continued to perform his normal

duties until after the incident.  

ADJUDICATION

To receive workers’ compensation benefits for a specific-incident injury, a

claimant must establish (1) that the injury arose out of and in the course of the

employment, (2) that the injury caused internal or external harm to the body and

required medical services, (3) medical evidence supported by objective findings

establishing the injury, and (4) that the injury was caused by a specific incident

and identifiable by the time and place of the occurrence.  Ark. Code Ann.§  11-9-

102(4)(Supp. 2005).  Compensation must be denied if the claimant fails to prove

any one of these requirements by a preponderance of the evidence.  Ark. Code

Ann.§ 11-9-402(4)(E); Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126,

938 S.W.2d 876 (1997).  While section 11-9-102(4) requires proof of a specific

incident identifiable by time and place of occurrence, the statute does not

require the claimant to identify the precise time and date upon which the injury
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occurred.  Edens v. Superior Marble & Glass, 346 Ark. 487, 58 S.W.3d 369

(2001).  However, the claimant’s injury must be attributable to a particular,

specific incident.  Hapney v. Rheem Mfg. Co., 342 Ark. 11, 26 S.W.3d 777

(2000). 

The claimant has alternatively contended his problems are the result of a

gradual onset injury. For a gradual onset injury, the claimant must still prove that

the injury arose out of and in the course of the employment, that the injury

caused internal or external harm to the body and required medial services and

that there is medical evidence supported by objective findings to establish the

injury. While a gradual onset injury must be proven to be the “major cause” of

the disability or need for treatment, objective medical evidence is not required to

prove circumstances under which the injury was sustained or the precise time of

the injury’s occurrence. See, Ark. Code Ann.§ 11-9-102(4)(E)(ii); Aeroquip, Inc.

v. Tilley, 59 Ark. App 163, 954 S.W.2d 305 (1997).  The plethora of possible

causes for work-related injuries includes many that can be established by

common sense observation and deduction.  Wal-Mart Stores, Inc. v.

VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

In the present case, the claimant has failed to prove by a preponderance

of the evidence that he sustained a compensable injury arising out of and in the

course of his employment.  The claimant admittedly had pre-existing cervical

and upper extremity issues before the July 26, 2010, incident at work.  The

medical evidence supports that the claimant was seeking medical treatment
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before July 26, 2010, for similar issues that he is contending are problems

resulting from the July 26, 2010, incident.  The claimant sought medical

treatment on July 9, 2010, and July 12, 2010, and July 22, 2010, all before the

incident at work.  The claimant’s complaints on July 9, 2010, was right arm and

ring finger going numb and pain in the back of his neck and going down.  On

July 22, 2010, the claimant was complaining of waking up at night with

numbness and aching in the left arm with swelling.  The claimant also

complained of dizziness and his legs hurting with chronic neck and back pain.  

The July 26, 2010, medical report from St. Bernard’s Medical Center

describes the claimant’s history as follows:

Description/Onset of Symptoms: Posterior
neck pain/very stiff, secondary to pulling neck at work
(works at farm service/tire co.).  Pt. states recurring
neck issues/chronic pain, stemming from past injury. 
States Dr. Vellozo was treating him for his neck and
he was told not to lift heavy things.  States his boss
wanted him back at work and he lifted on a large tire. 
States now he has neck pain that radiates down his
arms and the insides of his legs.  States the back
pain that radiates down the legs is not new but the
arm pain is.

A CT of the spine on July 26, 2010, revealed the following

conclusion:

1.  There are degenerative changes in the cervical spine
most severe at C5-C6 and C6-C7.

2.  There is no fracture or subluxation.

An MRI was performed on September 2, 2010, and this revealed.  
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1.  Moderately severe bony neuroforaminal stenoses, on
the left at C3-C4 and C5-C7.

2.  Chronic degenerative vertebral body endplate
Schmorl’s node type defects at C2-C5.

On September 15, 2010, Dr. Terry Lichtor opined that the patient might benefit

from an anterior cervical discectomy and fusion at the C5-6 and C6-7 levels.  Dr.

Lichtor’s deposition was taken on April 14, 2011, and he was asked to expound

on some of his observations and opinions.  He explained that the claimant’s July

26, 2010, CT scan showed mostly degenerative changes with bone spurs or

osteophytes at two levels.  Dr. Lichtor explained that bone spurs or osteophytes

take years to develop.  Dr. Lichtor further reviewed his initial report and noted

there was no indication of the claimant identifying a specific incident that had

caused his neck and arm pain.  Dr. Lichtor was asked if he could give an opinion

whether the claimant’s current problems were related to his pre-existing

condition or was a new injury, he opined he could not give an opinion with

certainty.   Dr. Lichtor candidly admitted that it does not matter to him the

etiology of the claimant’s problems, his goal is to fix the problems.  If the patient

does not tell him what happened, he might not know the cause of the problem. 

Dr. Lichtor did agree that if the claimant was having numbness and aching of the

arm into his hand before the July 26, 2010, incident, that would be suggestive

that he already had a disc problem before the July 26, 2010, incident. 

The claimant has also contended alternatively that his problems are the

result of a gradual nature.  I am unable to find that the claimant has met his
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burden of proof that the “major cause” of the claimant’s problems is the result of

his work.  The claimant’s medical history provides that he was having cervical

and mid back issues in 2003 and the claimant’s work has not been identified as

the main cause of his symptoms.  In fact, the diagnostic testing reveals bone

spurs and osteophytes and degenerative changes as part of his problem.  These

conditions develop over time and were not connected to the claimant’s work. 

After carefully considering the medical evidence and the testimony, I find

the claimant has failed to prove by a preponderance of the evidence that his

current problems are the result of the July 26, 2010, incident or as the result of

gradual onset from work activities.  I find the claimant has failed to prove by a

preponderance of the evidence that he sustained a compensable injury

supported by objective findings.

ORDER

The claimant has failed to prove by a preponderance of the evidence that

he has sustained a compensable injury supported by objective findings.  The

claim for benefits is respectfully denied and dismissed.

IT IS SO ORDERED.

_______________________________
LINDA K. MARSHALL
Administrative Law Judge
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