
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. F907562 (07/27/09)

MARSHA MONTGOMERY, EMPLOYEE  CLAIMANT

ARK. HIGHWAY & TRANSPORTATION DEPT., EMPLOYER    RESPONDENT #1

PUBLIC EMPLOYEE CLAIMS DIVISION, CARRIER    RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND            RESPONDENT #2

OPINION FILED APRIL 13, 2011

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on February 18,
2011, at Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE PHILLIP WELLS, Attorney at Law, Jonesboro,
Arkansas.

Respondents #1 represented by the HONORABLE WILLIAM L. WHARTON, Attorney at Law,
Little Rock, Arkansas.

Respondent #2 represented by the HONORABLE CHRISTY L. KING, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On November 1, 2010, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the contentions of the parties relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Marsha Montgomery - the claimant, and Jerry Montgomery, coupled

with medical reports and other documentary evidence comprise the record in this claim.



2

DISCUSSION

Marsha Montgomery, the claimant, with a date of birth of November 20, 1949, has a high

school education.  The claimant commenced her employment with respondent #1 on October 22,

2002, as a Maintenance Aid I.

The claimant’s testimony reflects, with regard to her employment history:

I did farming for and with my father most of my life.  I
I did some land leveling service.  I worked at a little restaurant 
for a year.  And woke up one night and said I think I can work
at the Highway Department.  So I applied.(T. 9).

In elaborating on her farm experience, the claimant testified that she was more like an

owner/operator, performing those tasks necessary from planting to harvesting the crop.  Claimant

operated a tractor, and lifted the bags of seeds while planting.  In the land leveling occupation, the

claimant operated a “big four-wheel-drive tractor” with two buckets behind it thirteen (13) hours

a day, seven (7) days a week.  The claimant worked at land leveling for two and one-half (2 ½)

years.

With respect to her decision to pursue employment with the Highway Department, the

claimant testified:

My husband passed away November the 4th , 2001, and I 
started applying and found out I had to have a CDL.  So I went 
through that process and I got on October 22nd, 2002. (T. 10).

During her employment with the Highway Department,  the claimant  testified  that  for  the  first 

two (2) years she was a mower.   The  mower job entailed operating a  small  Ford tractor with  a  

       six-foot  bush  hog  behind  it.  Claimant mowed all the ditches and sides of the road, down in

the 

spaces inaccessible to larger equipment.  Thereafter, the claimant bid on a job and was promoted
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as a chemical sprayer, which is the position she held when she last discharged employment duties. 

The claimant testified regarding the tasks entailed in the chemical spraying:

A whole bunch of stuff.  We do a lot of broad casting.
We do a lot of hand spraying.  We sprayed every sign, post, a 
big circle around them, all bridges.  Mainly all summer long we
were spraying something of some sort.  That’s loading trucks 
and then driving them all day. (T. 11).

The claimant continued, with respect to walking while doing hand spraying:

At time, yes, sir.  Sometimes we could just shoot it out
of the truck with a handgun.  But then when we came to bridges
and stuff like that we had to absolutely walk and then we did all
sidewalks on 412 and 49.  And I usually did all walking. (T. 11-12).

The testimony of the claimant reflects that she had to carry the sprayer when walking, and that

while it did not weight over 50 pounds, after dragging it for over 10 hours, it did get pretty heavy.

The claimant denied having any kind of physical limitations or problems that prevented her

from doing any of her jobs.  Further, claimant denies missing any time from work because of any

physical limitation or problem.  

The claimant sustained an injury to her neck, right shoulder and arm on July 27, 2009,

within the course and scope of her employment lifting 2 ½ gallon jugs of chemicals, one at a time.

In describing the mechanics of the July 27, 2009, work-related injury, the claimant testified:

I had just gotten a new truck, and they put a rack in the
back of it with a 1000 gallon tank with a catwalk.  My truck had 
the catwalk so my partner was on the ground, and he was tall.  And
he would lift the jugs like with the bottom of his hand up as high as
he could and squatted as far as I could squat and hang out and got it
with one hand, and then I had to pick the jug and my body up to sit
it on the thing.  And that day for that one load I lifted eight jugs.
And that’s when my neck popped. (T. 12-13).

While the claimant did not experience immediate pain in her neck following the incident, she
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testified that over the next 24 to 36 hours it started and became increasingly more severe.  The

injury was reported to appropriate supervisory personnel by the claimant and the claim was

accepted as compensable with the payment of appropriate corresponding medical and indemnity

benefits. 

The claimant received medical treatment from various doctors, to included Dr. Burchfield

and Dr. Ricca.  In October 2009, Dr. Ricca, a neurosurgeon, performed extensive surgery fusion

and plating in the claimant’s neck.  The claimant testified regarding her condition following the

surgery by Dr. Ricca:

After the surgery I sat in my recliner until I couldn’t sit
anymore.  Then I would try to lay down in the bed.  The pain 
kept getting worse.  That’s basically all I did for about six or 
eight months.  (T. 14).

The claimant was provided a bone growth stimulator, which she used for nine months, to help the

fusion.  Since she finished using the bone growth stimulator, the testimony of the claimant

reflects:

It’s basically the same.  I still have screaming hot pains
in the back of my neck.  Sometimes it puts me in the bed. (T. 14).

The claimant provided a description of her present physical condition, which she attributes to the 

July 27, 2009, compensable injury and subsequent surgery:

My neck is like a ball of fire burning in the back.  The 
surgery was none in the front.  I do have trouble swallowing.
I have spasms in my throat that stops me from talking a whole
lot.  I have lots of trouble swallowing my pills.  They get caught
like on a ledge.  I usually don’t go anywhere without a Diet 
Coke.  And if I’m going to take a pill I usually have a bite of
something to eat because it will hang right there (indicating),
and it will not go down.  My arms go numb.  Right now I have
a shooting pain in the back of this shoulder.  I drop stuff.  I 
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can’t lift anything.  I can’t mop.  I can’t take a bath because I 
can’t get out of the bathtub.  I strictly hate showers, but I’m 
learning to like them.  I can’t hook my bra.  I can’t do anything
to stretch my arms.  I don’t know. (T. 14-15).

The claimant continued, regarding the impact of activity on her pain level:

I make sure I take my pills on the dot because I have
gotten in such shapes sometimes that I was ready to go to the
hospital.  So I make sure I don’t let them lapse over their time.
I am never out of pain.  I have just learned to live with it. (T. 15).

Medication-wise, the testimony of the claimant reflects that she takes prescription medicines for

her neck, to include Percocet for pain, Dolobid as an anti-inflammatory, Soma for muscle relaxer,

and Xanax for spasms bought on by the surgery.  Claimant takes the afore medicines on a daily

basis.  The claimant explained the impact of the medicines on her symptoms:

As soon as I take it probably within about 20 minutes
it seems to just let my shoulders lay down.  It might last an 
hour.  It might last an hour and a half.  But after that it’s right
back to the same thing.  It never kills it.  It just eases it. (T. 16).

In describing the impact of her injury on her ability to sleep, the testimony of the claimant 

reflects:

First eight months my husband and I sat in recliners and
watched TV.  I guess maybe napped a little bit.  I could not lay
down in the bed at all.  We would usually go to bed about 6:00 
in the morning.  And it seemed like the pain gets worse at night.
I have trouble laying in the bed.  I’m used to wadding up a pillow
and flipping and flopping.  I can no longer turn over in the bed.  I 
have to get kind of like I was in a hospital, push up, raise up, 
and then get up.  I cannot turn over. (T. 16-17).

The claimant testified regarding her activities around the house in a normal day:

My normal day is, as needed I load the dishwasher 
which I had to buy because I can’t wash the dishes.  I keep 
dropping them.  Pick up a few clothes, maybe wash a tub of
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clothes which involves in a washer and dryer.  My main job
at home is running a Swiffer with a dry cloth on it. (T. 17).

The claimant has composed a list of places that she has contacted for potential

employment.  The claimant has applied and been approved for Social Security Disability.   The

claimant testified that she is completely illiterate with respect to computer skills.  Likewise, the

testimony of the claimant reflects that she has no business skills - -  typing or accounting.  The

claimant outlined the impact of her injury on her ability to sit for prolonged periods of time,

particularly in a work-setting:

My arms go dead, my neck will start hurting, I need a 
recliner.  I also have a full bed pillow behind my back because
if anything touches the area in here it’s just not good.  So unless
I had a recliner somewhere I probably wouldn’t make it long.  
But I would try. (T. 19).  

The claimant further explained that she is unable to lift objects, noting that while she is not

supposed to lift over 10 pounds, she does not want “this thing to pop again because it’s not

healed behind it”. (T. 19).  The testimony of the claimant reflects that standing for long periods of

time causes her to get “weak and shaky”. (T. 19).  The claimant estimated that in an average day

she has to spend four to five hours reclining or lying down to take pressure of her neck and

shoulders, even with medications.

During cross-examination, the claimant acknowledged visiting with Dr. Ricca in his office

on June 16, 2010.  The claimant did undergo a functional capacity evaluation as recommended by

Dr. Ricca.  The claimant acknowledged inquiring of Dr. Ricca if she could ride a motorcycle, and

being informed that she could do what she is comfortable doing.  The claimant added that she

does not ride a motorcycle anymore.  The claimant testified that she had not ridden a motorcycle
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since October 2009.  With respect to her inquiry of Dr. Ricca, the claimant testified:

I was hoping that I would be able to.  But no, sir.  I 
cannot stand the jarring. (T. 21).

Regarding the assessment in the June 4, 2010, report of Dr. Ricca that she is capable of working

and his inability to identify an organic reason for her complaints of neck pain, claimant disagreed

the same.  The claimant testified, regarding the afore:

No, sir.  He suggested that I go to a rheumatoid arthritis
doctor. I don’t have rheumatoid arthritis. (T. 21).

The claimant’s testimony reflects that Dr. Ricca did not send/refer her to a rheumatoid arthritis

physician for test, but only suggested that she go.  Claimant acknowledged that she has

osteoarthritis. 

On September 17, 2010, the claimant underwent a functional capacity evaluation.  With

respect to the assessment of the examiner that the results of the evaluation reflect that she gave an

unreliable effort, with  30 of 48 consistency measures, claimant testified that she did all she could

do for him.  

The claimant’s testimony reflects that she began applying for jobs on August 18, 2010 and

continued through January 18, 2011.  The claimant explained that she is willing to work if she

could find anything that she could do - - a small or part-time job.  The claimant testified that the

jobs, for which she applied, were not available.  Further, the testimony of the claimant reflects that

she did not tell the prospective employers that she was sick or was suffering from a work-related

injury.  (T. 23).

Jerry Montgomery, the claimant’s husband, testified that he and the claimant were married

at the time of her July 27, 2009, accident.  Mr. Montgomery testified that the claimant cannot do
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anything because of her neck.  Regarding his observations of the claimant since the accident and

the impact of same on her routine activities, Mr. Montgomery testified:

She does what she can.  She cooks a little bit.  And as
she said she gets her little Swiffer and does that a little bit. 
And she stated that, you know, she can’t take a bath.  I have to
help her in and out of the tub.  So, you know, the restroom. 
Between the two of us, I mean we take turns cooking, you know
doing housework and stuff around the house, things like that. 
(T. 25-26).

Mr. Montgomery continued, regarding his observation of the claimant experiencing pain:

Oh, she there’s days where she just don’t even, won’t
even hardly get up out of bed she’s hurting so bad.  Before the 
accident, you know, we used to go and do things all the time.
And now we don’t go anywhere.  We don’t do anything because 
of her pain.  She just can’t function like she used to. 

She don’t sleep in the bed all the time.  A lot of times
she is in the recliner.  And she’ll, we’ll sit there and watch TV
until she just gets so tired she just goes to sleep in the recliner.
And a lot of times I try to wake her up to get her to go to bed.
She’ll just say, I’m, you know, feeling better right here because
she’s got her pillows and stuff and got her head, you know, where
she’s got some ease from the pain somewhat. (T. 26).

The medical in the record that the claimant was seen by her primary care physician, Dr.

Samuel Burchfield, on August 4, 2009, with a chief complaint of neck pain and pain going down

her right arm causing tingling.  The August 4, 2009, office note further reflects, in pertinent part:

HPI:
NECK:
59 year old female present with c/o pain for several weeks nape 
of the neck, shooting, worse with movement, sharp. c/o radiation 
of pain to bilateral arms.  c/o tingling/numbness down to both 
arms.

*         *        *
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Examination:
NECK:
Vertebral spine tenderness: absent.  Paraspinal muscle spasm:
absent bilaterally.  Range of motion of neck: normal in all directions.
Trapezius tenderness: absent bilatrally.  Shoulder joint: normal ROM.
Reflexes: 2 plus bilaterally.  Sensations: normal bilaterally.  Motor
strength: normal. 

Assessment:
1. OSTEOARTHROSIS-MULT SITE - 715.89 (Primary)
2. Radiculopathy - 729.2 (CX #1, p.3).

On August 7, 2009, the claimant underwent a cervical MRI at Arkansas Methodist Medical

Center by Dr. Jon D. Collier.  The radiology report regarding the afore reflects the opinion of

non-discogenic and discogenic degenerative change of the cervical spine primarily involving C5-6

and C6-7 levels. (CX #1, p. 4-5).

The August 27, 2009, report of Dr. Aaron Thompson, with the Family Practice Clinic in

Paragould, reflects that the claimant had been referred to Dr. Ricca, a neurosurgeon, and that a

September 14, 2009, appointment with same was in place.  (CX #1, p. 6).  Thereafter, the record

reflects the presence of an October 27, 2009, operative report, which reflects, in pertinent part:

PREOPERATIVE DIAGNOSIS:
Herniated necleus pulposus (HNP) with spondylosis cervical
C6-7.

POSTOPERATIVE DIAGNOSIS:
Herniated nucleus pulposus (HNP) with spondylosis cervical
C6-7.

OPERATIVE PROCEDURE:
1. Complete anterior diskectomy at C6-7 with decompression

of the spinal cord and nerve roots.
2. Anterior interbody fusion C6-7 with tricortical structural

allografts.
3. Anterior instrumentation with Sea Spine anterior plate and

screws. (CX #1, p. 7).
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The claimant was seen in follow-up by Dr. Ricca on December 12, 2009.  The office note

of the afore visit reflects, in pertinent part:

PI:
Ms. Montgomery reports that she has some neck pain.  “I think 
it’s arthritis.”  “When the weather comes in, I go down.  It just 
hurts.”  I asked her if she were the same as before surgery or better.
She said: “Heck yea.  You did a wonderful job.”  She no longer
has UE pain, numbness or tingling.  “They were just perfect.  I had
to look in the mirror at my neck to see if I had surgery.”

About 2 weeks after surgery she had marked neck pain that was 
not controlled by Norco but responded well to a Medrol dosepak. 
She still has difficulty sleeping because of neck pain. 

Ms. Montgomery has not smoked since 10/20/09.

O:

Ms. Montgomery appears happy and without pain. her neck
incision is healing well. Neck has is stiff and has mild diminished
ROM. She has some spasms of the superior trapezius bilaterally, 
Motor is intact in the UEs to manual motor testing.  Sensation
is intact to light touch in UEs .....................................................
..........STUDIES: I reviewed the AP and Lateral Cervical x-rays
done at SHJ today.  This shows good alignment, good position
of the instrumentation and healing ACDF at C6-7.  I showed this
study to Ms. Montgomery.
A:

Doing well following ACDF C6-7 with SeaSpine Anterior
plate on 10/27/09.  (CX #1, p. 9).

The claimant continued to treat and follow-up with her primary care physicians at the

Family Practice Clinic in Paragould for complaints attributable to the July 27, 2009, compensable

injury following her surgery by Dr. Ricca. (CX #1, p. 11-13).  On January 25, 2010, the claimant

was seen in follow-up by Dr. Ricca.  The office notes of the visit reflects, in pertinent part:

PI:
Ms. Montgomery returns for f/u of the above surgery.  She 
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reports that she is “not doing well.”  She has “lots of pain”
that starts in the back of her neck, “shoots across” her trapezius
bilaterally into the tops of her shoulders.  She reports that her
hands sometimes feel “like rubber bands.”  The last two digits
of her hands are numb “every once in a while.”  Dr. Burchfield 
gave a Medrol Dosepak on 1/4/10.  This “helped for about a week.”
Ms. Montgomery drives a dump truck and she does not believe
that she can return to work.  “It’s in and out of it constantly all
day.”  She has to hold a 10 pound applicator out the window of
a vehicle and spray.  She also drives a tractor to mow.
Ms. Montgomery is taking Colobid regularly. 

*       *       *

O:

Ms. Montgomery does not appear to be in pain.  She moves about
fairly well.  Her neck incision is well healed.  She has prominent 
spasms of her trapezius muscles bilaterally.  She has mild diminished
extension and moderate diminished rotation.  Motor is intact in the
UEs to manual motor testing.  Sensation is intact to light touch in 
the UEs ...........................................STUDIES: I reviewed the Cervical
Flexion/Extension x-rays done as SHJ on.  These show that Ms. 
Montgomery is s/p ACDF at C6-7.  Alignment is normal with good
lordosis.  The anterior plate and screws are in good position.  The
bone graft is not as dense as I would like.  There is slight movement
of the spinous processes of C6 and C7 indicative that her fusion is 
not solid.  There are no halos around the screws.

A:
Nonunion at C6-7 following ACDF with anterior instrumentation
on 10/27/9.  Reports of marked pain........  (CX #1, p. 15).

The medical in the record reflects that the claimant was seen by Dr.  Burchfield on January

27, 2010.  The progress note of the visit reflects that the claimant was upset about her January 25,

2010, visit to Dr. Ricca wherein she learned that because of her poor surgical healing she need a

Bone Stimulator. (CX. #1, p. 18).  A report was generated by Dr. Aaron Thompson regarding the

claimant on January 27, 2010.  The report reflects, in pertinent part:
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Ms. Montgomery is a 60-year-old Caucasian female who 
originally presented to me for worker’s comp related injury
on 07/06/2009.  She stated that she slipped down an embank-
ment about 4-5 days prior to presenting to the clinic.  She says 
when she slipped down the embankment, she turned her left 
foot over.  She had a sprain of her ankle at that time and it 
resolved without any major intervention.  She had a subsequent 
worker’s comp claim 08/20/09.  At that time, she was picking
up on a 2 ½ gallon chemical jug and felt something pop in her
neck.  This occurred on 07/27/09.  She said she already had some
chronic pain in her neck that was explained to her in the past 
as arthritis.  After the incident she had pain shoot down both arms.

      .      .       .       .

She did not follow up with me after that until 01/21/10.  She 
came in for follow up on her neck pain.  She had recently filed
for disability through the highway department.  She underwent 
surgery on her neck on 10/27/09.  The patient claimed she had 
fusion of her C4,5, and 6.  Since then, she has been off work
and continues to have pain in her neck.  The pain is worse when
she uses her arm for anything.  She says she can sweep at home
for a few minutes and will start to have increased pain in her 
neck with radiation down her bilateral arms to her 4th and 5th

digits on both hands.  She has tingling and numbness in those 
fingers off and on throughout the day and sometimes wakes her
up at night.  On her follow up exam on 01/21, she had reduced
rotation to about 45 degrees bilaterally of her neck.  She had 
reduced tilt of her head to about 30 degrees bilaterally of her
neck.  This reduced range of motion is mostly due to lack of
range of motion from her surgery, but also increased pain with
extreme range of motion. .    .    .   I continued her current meds,
which included Darvocet and Soma.  Ms. Montgomery continues
to have subjective pain after her surgery.  She is to follow up 
with Dr. Ricca since she has not recovered as expected from 
her surgery.  Unfortunately, after surgery she has not had drastic
improvement in her neck pain and radicular pain going down 
her arm. Based on her clinical history and my physical findings,
she does have decreased range of motion in her neck and she
does have subjective weakness in her upper extremities.  When
reviewing her normal job duties with the highway department,
I feel at this time she is not going to be able to do the required
work of her.  It is unclear to me at this time just how much 
recovery time is going to be needed.  Obviously she had the 
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surgery in October of this last year.  She has had approximately 
three months of recovery time and she has not had much 
improvement in her subjective pain.  I did recommend that she
follow up with her neurosurgeon to see if there is any other 
intervention that is required or simply just need more time for
healing and recovery.  Normally after an extensive surgery like
this, it is not uncommon to have recovery period of six months
or longer.  I would say at this time that she is not going to be 
able to return to her regular job duties and I would anticipate 
probably at least three months more time for recovery.  There is
a good chance that she may have permanent disability from this
and may not be able to return to her normal job functions. 
(CX #1, p. 19-20).

The claimant was again seen by Dr. Ricca on March 22, 2010.  The office note relative to

the afore visit reflects, in pertinent part:

PI:
Ms. Montgomery reports that she has a lot of pain in her neck
and across to the tops of both shoulders.  No UE pain.  She had
pain and numbness in her UEs before surgery.  “It’s not doing 
that” any longer.  Her neck “pops a little bit.” “It wasn’t popping
any before surgery.”
Ms. Montgomery has been wearing an external bone growth 
stimulator since the first week in February 2010.  When I saw
her on 1/25/10 her cervical flexion/extension x-rays showed 
slight movement at C6-7 and the bone graft was not as dense as 
I would have liked.  There were no halos around the screws.

Ms. Montgomery has officially retired.  She said that she cannot
do her job because of her neck.  She used to do heavy manual 
labor at the highway departments. “The job I had was way too
physical.”

O:
*       *      *

Ms. Montgomery appears to have neck pain.  Her neck has mild
diminished ROM in all directions.  No spasms.  Her neck is tender
to the touch. Motor is intact in the UEs to manual motor testing.
Sensation is intact to light touch in the UEs. . . ...........................

. .......................STUDIES: I reviewed the Cervical Flexion/Extension
x-rays done a SHJ on 3/22/10. Findings include: s/p ACDF with
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anterior instrumentation at C6-7.  There is slight movement of the
spinous processes of C6 and C7 indicating that the fusion is not yet
solid. I showed this study to Ms. Montgomery.

A:
Neck Pain and nonunion at C6-7...................................................
DISCUSSION: I talked at length with Ms. Montgomery and 
reviewed all of the above as well.  I recommended that she continue
using the external bone growth stimulator. She is still not smoking
and has not smoked since October 2009. (CX. #1, p. 21).

In a June 4, 2010, telephone call, Dr. Ricca relayed that based on the information that he

had  he believed that the claimant could work.  The afore further reflects that Dr. Ricca had not

been able to identify an organic reason for the claimant’s complaints of neck pain nor had he

found any abnormalities within his expertise that would prevent her from working.  The note

reflect that Dr. Ricca was still getting some tests because of the claimant’s reports of significant

symptoms. (RX #1, p. 3). 

The record reflects that the claimant underwent a NCV/EMG study of the bilateral upper

extremities on June 10, 2010, under the care of Dr. Kenneth Chan, D.O., at NEA Baptist Clinic. 

The study reflects, in pertinent part:

BRIEF HISTORY: Ms. Montgomery complains of neck pain 
that goes down both arms, numbness and tingling in the arms and 
all digits, and also loss of grip.  She also mentions on the left 
there is some numbness to digits four and five as well.

IMPRESSION: This is actually an abnormal EMG/NCV of 
bilateral upper extremities with the following:

There seems to be electrically mild carpal tunnel syndrome in the 
right wrist.

There seems to be some decreased speed across the elbow of the 
ulnar nerve on the left.  This may signify a minor compression
at the elbow.  The needle evaluation, however, in the intrinsic 
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hand muscles does not at this point show any active denervation 
to suspect an active ulnar neuropathy.  Needle evaluation shows
and is consistent with that of most likely DJD of the C spine. 
There was no active radiculopathy noted at any of the C5-T1 
myotomes tested. (CX #1, p. 24).

On June 16, 2010, the claimant underwent a CT of cervical spine with contrast and a post

myelogram CT of the cervical spine.  The Medical Imaging Report of the afore studies concluded:

OPINION:
1. Postoperative cervical spine with degenerative disc 

disease described above.
2. Five millimeter collection of mucous versus a polyp

in the posterior trachea.  This could be further evaluated
with a dedicated CT of the chest after coughing to see if 
this resolves.  If it persists, bronchoscopy may be indicated.

(CX #1, p. 27).

The claimant was seen by Dr. Ricca on June 16, 2010.  The office note regarding the June

16, 2010, visit reflects, in pertinent part:

PI:
Ms. Montgomery continues to have neck pain.  “My main concern
is something’s wrong with the back of my neck..”  She reports that
after the EMG/NCV she developed tingling in the palms of both
hands.  She told me that she does not know what time it is now but
she thinks it must between 11:00 and 11:30 because she has marked
burning pain in the posterior neck and that begins every day between
11:00 and 11:30 am.

*       *       *

O:
Ms. Montgomery does not appear to be in pain.  Her neck is 
supple and the muscles are soft to palpation.  Her ROM is 
markedly diminished in all directions (rotation 25 degrees in either
direction, flexion 35 degrees and extension 30 degrees).  Motor
is intact to manual motor testing in the proximal UEs. Her grip
has 4/5 strength bilaterally.  This appeared to be functional.  She
made facial gestures as if shere (sic) were giving maximal effort.
Intrinsics of both hands are 3/5 to manual motor testing.  This 
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also appeared to be functional.  Muscle tone and bulk of both
UEs, including hand intrinsics, is normal. Sensation finds 
diminished PP in the right C6 distribution.  REFLEXES: 1-2+
and symmetric in the Deltoid, Biceps, Triceps and Brachialradialis
....................................................STUDIES: I reviewed the 
Cervical CT done at SHJ with reformatted images on 6/16/10.
This states that Ms. Montgomery has electrically mild right CTS,
some decreased speed across the elbow of the ulnar nerve on the 
left. This may signify a minor compression at the elbow. The 
needle evaluation in the intrinsic hand muscles did not show any
active denervation to suspect an active ulnar neuropathy.  Needle
evaluation did sow (sic) findings consistent with DJD of the 
cervical spine but no active radiculopathy in the C5 to T1 myotones.
I reviewed this test with Ms. Montgomery.

A:
Complaints of neck pain......Diminished ROM of her neck with
bilateral distal UE weakness.  These appear to be functional........
Solid fusion at C5-6.........Essentially negative EMG/NCV of both
upper extremities...........I cannot find a significant structural cause
within to account for Ms. Montgomery’s symptoms.....DISCUSSION:
I told Ms. Montgomery that I cannot find anything to account for her 
symptoms.  I told her that it is OK for her to resume taking Dolobid.
I mentioned that she might want to see a rheumatologist.  She said
that she cannot tolerate injections in her neck.  I told her that some-
times rheumatologist use injections and somtimes they just use oral
medications.
P:
Other Tx:
If Ms. Montgomery were to need an opinion as to what she can and 
cannot do, I would recommend an FCE.
I told her that she can do what she is comfortable doing.  She asked
if she could ride a motorcycle and I told her yes.  I recommend she
increase her activity as tolerated.  She said:”Hot dog.  That’s what
I’m going to do.  I’m just not going to lift.”  She also said: “I can’t
go without the muscle relaxer and that mild pain pill that I am on.”
“Don’t think I’m a phoney, because I’m not.” (RX #1, p.1-2)

The record reflects the presence of Physician’s Report, Form AR-3, which was completed by Dr.

Ricca on August 16, 2010, which reflects that the claimant needed a FCE, and assessed  the

permanent impairment at 10% to the body as a whole. (CX #1, p. 29-30).
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On September 17, 2010, the claimant underwent a functional capacity evaluation at

Functional Testing Centers, pursuant to the recommendation of Dr. Ricca.   The Functional

Capacity Evaluation report reflects, in pertinent part:

RELIABILITY AND CONSISTENCY OF EFFORT
The results of this evaluation indicate that Ms. Montgomery gave
an unreliable effort, with 30 of 48 consistency measures within
expected limits.  Analysis of the data collected during Ms. 
Montgomery’s evaluation indicates that she did not put forth 
consistent effort during her evaluation.  Ms. Montgomery’s 
evaluation resulted in numerous signs of inconsistent effort.  
Ms. Montgomery also exhibited an inconsistent dynamic lifting 
profile and her dynamic to isometric strength ratio was not within
acceptable ranges.  Ms. Montgomery also failed to produce a 
cardiovascular response to physical testing which was consistent 
with a significant degree of effort.  Ms. Montgomery had high
C.V.’s with repetitive trail testing with isometric and hand grip 
strength testing. 

FUNCTIONAL ABILITIES
Ms. Montgomery demonstrated the ability to perform an Occasional
lift of up to 5 Lbs.

*        *       *

Ms. Montgomery demonstrated the ability to perform the following
activities on a Frequent basis: Sitting.

Ms. Montgomery demonstrated the ability to perform the following
activities on an Occasional basis: Walk, Climb Stairs, Balance, Stoop,
Reach Immediate (R), Reach Immediate (L), Reach Overhead (L), 
Reach Overhead (R), handling (L), Handling (R), Fingering (L), 
Fingering (R) and Standing.

FUNCTIONAL LIMITATIONS
Ms. Montgomery demonstrated functional limitations during 
her evaluation in the area of material handling as she exhibited 
the ability to perform an Occasional bi-manual lift of up to 5 lbs.
Ms. Montgomery did not demonstrate the ability to perform the 
following activities: kneeling, crouching, Reach with a 5 lb. 
weight in either UE or carry any amount of weight. 
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Ms. Montgomery performed all functional activities at the 
Occasional level except for Sitting (Frequent).  It is noted that due
to the unreliable nature of her effort, her actual limitations remain
unknown at this time.

CONCLUSIONS
Ms. Marsha Montgomery completed functional testing on this
date with unreliable results.

Overall, Ms. Montgomery demonstrated the ability to perform work
at least in the Sedentary classification of work as defined by the US
Dept. of Labor’s guidelines. (RX #1, p. 6-7). 

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed at all times pertinent, to include July 27, 

2009, during which time the claimant earned an average weekly wage of $563.00, generating

compensation benefit rates of $375.00/$281.00, for total/permanent partial disability.

3. On July 27, 2009, the claimant sustained a compensable injury, which resulted in 

a residual permanent physical impairment of 10% to the body as a whole at the time she reached

maximum medical improvement and the end of her healing period on June 16, 2010.

4.  The claimant is receiving retirement disability benefits at the weekly rate of 

$78.76, for which respondent is entitled to a credit.

5. When the claimant’s age, education, work experience, and other matters 

reasonably expected to affect her future earning capacity are consider, the claimant has been
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rendered permanently totally disabled, and unable  because of the July 27, 2009, compensable

injury, to earn any meaningful wages in the same or other employment.

6. Respondent #1 shall pay all reasonable hospital and medical expenses arising out 

of the injury of July 27, 2009.

7. Respondent #1 has controverted the claimant’s entitlement to permanent total 

disability benefits.

CONCLUSIONS

The compensability of the claimant’s July 27, 2009, neck injury is not disputed.  The 

claimant has been assessed with a permanent physical impairment of 10% to the body as a whole

as a result of the compensable injury and subsequent surgery.  There is not a dispute regarding the

claimant’s anatomical impairment resulting from the July 27, 2009, compensable injury.  The

claimant asserts that she has been rendered permanently totally disabled as a result of the

compensable injury, or, in the alternative, that she has sustained substantial wage loss disability. 

Respondent #1 deny that the claimant is permanently and totally disabled as a result of the July

27, 2009, compensable injury or that she is entitled to wage loss disability over and above the

anatomical impairment.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation as a result of an injury having

been sustained subsequent to the effective date of the afore provisions.

Permanent Total Disability

Ark. Code Ann. §11-9-519, Compensation for disability – Total disability, provides, in

pertinent part:
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(a) In case of total disability, there shall be paid to the injured
employee during the continuance of the total disability sixty-six 
and two-thirds percent (66 2/3 %) of his or her average weekly wage.

(b) In the absence of clear and convincing proof to the contrary, 
the loss of both hands, both arms, both legs, both eyes, or of any two (2)
 thereof shall constitute permanent total disability.

(c) in all other cases, permanent total disability shall be determined
in accordance with the facts.

*        *       *

(e) (1) “Permanent total disability” means inability, because of 
compensable injury or occupational disease, to earn any meaningful
wages in the same or other employment.

(2) The burden of proof shall be on the employee to prove 
inability to earn any meaningful wage in same or other employment.

In the instant claim, the claimant with a date of birth of November 20, 1949, was four

months shy of sixty (60) years of age at the time of the July 27, 2009, compensable injury.  The

claimant is a high school graduate, whose work history has consisted of heavy manual labor, to

include farming experience and operating heavy farming equipment and land leveling equipment. 

The claimant possessed a CDL during her employment with respondent #1 and operated mower

equipment in the discharge of her employment duties with the Highway Department.  The

claimant was required to lift, walk, and operate a spray apparatus as a routine part of her

employment duties with respondent #1.

The claimant has not worked since sustaining her July 27, 2009, compensable injury.  The

credible evidence in the record reflects that the claimant remains symptomatic since undergoing

the extensive cervical surgical procedural under the care of Dr. Ricca on October 27, 2009.  The

claimant has undergone additional diagnostic testing to address her residual complaints of
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significant neck pain, upper extremity tingling and numbness.  The claimant continues to take

prescription medications on a daily basis [Percocet for pain, Dolobid as an anti-inflammatory,

Soma as a muscle relaxer, and Xanax for muscle spasm bought on by the surgery].

The claimant underwent a functional capacity evaluation which identified the claimant’s

physical capabilities to perform occasional lifting of up to 5 pounds, to sit on a frequent basis, and

to perform activities of walking, climbing stairs, balancing and stooping on an occasional basis. 

While the functional capacity evaluation was characterized by the examiner as producing

unreliable results, overall the report concluded that the claimant could at least perform work in the

sedentary classification as defined by the US Department of Labor.

The claimant is not computer literate.  Further, due to residuals of her injury, the claimant

is unable to remain at a desk-sitting for a prolonged period of time even if she was capable of

working on a computer.  Among the residuals of the claimant’s injury are tingling and numbness

in the upper extremities as well as occasional numbness in the digits of her hands.  The claimant

also has diminish grip strength in her upper extremities.  

Since reaching the end of her healing period the claimant has submitted numerous

employment applications.  The list of prospective employers that the claimant considered could be

categorized in the sedentary classification.  While the claimant did not disclose her limitations

attributable to the July 27, 2009, compensable injury in seeking employment, nor did she tell of

the compensable injury, she nevertheless did not receive an offer of employment.  As noted above,

the claimant was nearly sixty (60) years of age at the time of her compensable injury, and at the

time of her maximum medical improvement and job search was nearing sixty-one (61) years of

age.  The claimant has does not possess any clerical skills, nor does her work history include any
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sales experience.

The medical clearly discloses that the claimant suffered from pre-existing degenerative disc

disease at the time of the July 27, 2009, compensable injury.  Further, the claimant was assessed

with osteoarthrosis at multiple sites by her primary care physician at the time she was same for

symptoms of the July 27, 2009, compensable injury.  In workers’ compensation law, the employer

takes the employee as he finds him, and employment circumstances that aggravate pre-existing

condition are compensable.  Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d

150 (2003).

The claimant has presented credible testimony regarding her physical limitations and

restrictions attributable to the July 27, 2009, compensable injury and subsequent surgery. 

Additionally, the evidence preponderates that when the claimant’s age, education, and other

matters reasonably expected to affect the claimant’s future earning capacity are considered, the

claimant has been rendered permanently and totally disable within the purview the meaning to the

Arkansas Workers’ Compensation Acts.  

The claimant has undergone extensive cervical surgery, with instruments and hardware in

place.  The claimant has a solid fusion at the surgical site, after a nine month period of use of an

external bone growth stimulator, and experiences an increase in symptoms while attempting to

perform routine house chores of cleaning or meal preparation.  The claimant has difficulty

sleeping, takes prescription medicines on a daily basis, and during an average day spends four to

five hours lying down to take pressure off her neck and shoulders, attributable to the compensable

injury.

The credible evidence in the record reflects that the claimant is unable, because of the July
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27, 2009, compensable injury, to earn any meaningful wages in the same or other employment. 

The claimant is unable to operated farming equipment, land leveling equipment or the mowing

equipment of respondent #1.  The claimant has sought employment within the sedentary job

classification, as outlined in the functional capacity evaluation, without success.  Rutherford v.

Mid-Delta Community Services, Inc., 102 Ark App. 317, 385 S.W.3d 248 (2008).  The claimant

has sustained her burden of proof by a preponderance of the credible evidence that she has been

rendered permanently and totally disable as a result of the July 27, 2009, compensable injury. 

Respondent #1 has controverted the claimant’s entitlement to permanent total disability benefits.    

   

AWARD

Respondent #1 is herein ordered and directed to pay to the claimant permanent total 

disability benefits as the weekly compensation benefit rate of $375.00, pursuant to Ark. Code

Ann. §11-9-502 (a), commencing with the end of her healing period on June 16, 2010.  Said sums

accrued shall be paid in lump without discount.  Respondent #1 may claim an offset against the

claimant ‘s receipt of weekly retirement disability benefits of $78.76.

Respondent #1 is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses growing out of and in connection with the

treatment of the claimant’s compensable injury of July 27,2009, to include medical related milage.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein award, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rated pursuant to Ark. Code Ann. §11-9-809,

until paid.
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IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 


