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LINDA MIZELL CLAIMANT

MORRISON SHIPLEY ENGINEERS RESPONDENT
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OPINION FILED JANUARY 12, 2011 

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by MELISSA WOOD, Attorney, Little Rock,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on November 2,

2010, in Fort Smith, Arkansas.

A pre-hearing order was entered in this case on September 21,

2010.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

Subsequent to the hearing, the respondents’ announced that

they were accepting liability for the expense of the surgery

recommended on the claimant’s cervical spine by Dr. Anthony

Capocelli.  This matter had been identified as an issue to be

litigated and resolved at the hearing.  However, since the

respondents’ have now voluntarily accepted liability for such

medical services, this issue has been rendered moot. The only

remaining issues are the claimant’s entitlement to permanent
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partial disability benefits for permanent physical impairment from

her compensable left shoulder injury and any attendant attorney’s

fees for claimant’s attorney.

The following stipulations were offered by the parties and are

hereby accepted:

1. On January 14, 2008,  the relationship of employee-

employer-carrier  existed between the parties.

2. The appropriate weekly compensation benefits are $350.00

for total disability and $263.00 for permanent partial

disability.

3. On January 14, 2008, the claimant sustained compensable

injuries to her left shoulder and cervical spine.

4. There is no dispute over accrued medical services

5. There is no dispute, at present, over temporary

disability benefits.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to permanent partial

disability benefits for permanent physical impairment

form the compensable left shoulder injury.

2. Attorney’s fees.

In regard to these issues, the claimant contends:

“a.  The claimant contends that surgery had
been recommended regarding her cervical spine
and that the respondents have denied liability
for that surgery. The claimant contends that
the recommended surgery is reasonable and
necessary and that any disability benefits in
connection with that surgery have been
controverted.
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b. The claimant contends that she has
undergone surgery by Dr. Evans on July 23,
2008, and that she is entitled to payment of
permanent partial disability benefits in
regard to the permanent impairment to her
shoulder.

 c. The claimant contends that since permanent
disability benefits have not been paid in
regard to the permanent impairment to her
shoulder those benefits now have been
controverted and that her attorney is entitled
to an appropriate attorney’s fee.”
  

 In regard to these issues, respondents contend:

“Respondents contend that a second opinion
evaluation has been requested by Dr. Bruffett
for the surgical recommendation associated
with the claimant’s cervical spine. Dr.
Bruffett has also been asked to address the
impairment rating that has been assigned by
Dr. Evans and determine whether it is
associated with an acute injury or pre-
existing or underlying degenerative problems
for which the respondents would not be liable.
As soon as this clarification is received
respondents will state heir position with
regard to the rating. The second opinion
evaluation is scheduled for September 13,
2010.”

 DISCUSSION

  The remaining issue centers on the existence and extent of

any permanent physical impairment from the result of the claimant’s

admittedly compensable injury and corrective surgery to her left

shoulder.  The burden rests upon the claimant to prove both the

existence and extent of any permanent physical impairment

attributable to this compensable injury.  

Ark. Code Ann. §11-9-704(c)(1)(B) requires that any

determination of the existence or extent of permanent physical

impairment must be supported by “objective and measurable physical
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or mental findings”, as that term is defined by Ark. Code Ann. §11-

9-102(16)(A)(i). No consideration, whatsoever, can be given to

complaints of pain in determining either the existence or extent of

permanent physical impairment, Ark. Code Ann. §11-9-102(16)(A)(ii).

Any assessment of the existence or extent of permanent physical

impairment must also be made in a manner that conforms to the

Commission’s Official Rating Guide, Ark. Code Ann. §11-9-522(g).

Finally, the claimant must prove that the compensable injury was

the “major cause”, as that term is defined by Ark. Code Ann. §11–9-

102(14)(A) of the permanent physical impairment, Ark. Code Ann.

§11-9-102(4)(F)(ii)(a).  

The Appellate Courts have held that it is the duty or

obligation of this Commission, rather than any medical expert, to

ascertain both the existence and the percentage or degree of

permanent physical impairment that has resulted from the

compensable injury, in the manner required by the Act. While expert

medical evidence remains relevant and helpful in resolving this

issue, it can only be considered if it is stated within a

reasonable degree of medical certainty and was calculated in a

manner that conforms to all of the various statutory requirements.

In the present case, there is only one medical expert that has

given an opinion on the existence and extent of permanent physical

impairment resulting from the claimant’s compensable left shoulder

injury. This opinion was given by Dr. Jeffrey Evans, a board

certified orthopaedic surgeon and the claimant’s primary treating
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physician for her compensable left shoulder injury.  In his report

of August 6, 2009, Dr. Evans stated:

“I am going to go ahead and place her (the
claimant) at maximum medical improvement
regarding her shoulder. Utilizing the American
Medical Association’s Guides to the Evaluation
of Permanent Impairment (Fourth Edition), she
is entitled to a 10% left upper extremity
impairment due to the resection arthroplasty
of her left acromioclavicular joint.”

In his various reports and records, Dr. Evans attributed the

claimant’s left shoulder difficulties solely to the employment-

related accident of January 14, 2008.  It was also obviously his

opinion that the medical treatment he provided the claimant for her

left shoulder difficulties, including the corrective surgery, was

solely necessitated by her compensable injury.

Dr. Wayne Bruffett, a medical expert selected by the

respondents, appears to agree with these latter opinions of Dr.

Evans.  In his report of September 17, 2010, Dr. Bruffett made the

following responses to direct inquiries posed by the respondents:

“I. What is the etiology of the diagnosed
injury or condition?

(response) The cause of the diagnosed injury
or condition is the work-related injury that
Mrs. Mizell suffered on 01/14/2008.”

“I. Was the patient’s condition caused by the
January 14, 2008 accident?

(response) The answer is yes.”

“I. Was the provided treatment necessary for
the patient to achieve maximum medical
improvement?

(response) The answer is yes.”
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“I. Are the type, intensity and frequency of
the treatments consistent with accepted
medical standards and appropriate for the
injury or condition?

(response) The answer is yes.”

The opinions of Dr. Evans and Dr. Bruffett are supported by

the other evidence presented.  There is no evidence that the

claimant had experienced any symptoms or difficulties with her left

shoulder prior to the employment-related accident of January 14,

2008.  The mechanics of the employment-related accident clearly

produced the type and magnitude of trauma to the claimant’s left

shoulder to have reasonably and logically caused the physical

injury or damage diagnosed. Symptoms consistent with this diagnosed

physical injury or damage to the claimant’s left shoulder appeared

contemporaneously with or soon afer the accident. There is also no

other reasonable explanation for the onset of these symptoms shown

by the evidence presented.

Therefore, I find that the greater weight of the credible

evidence presented establishes that the claimant’s January 14, 2008

employment-related accident, and resulting injury to her left

shoulder was not only the “major cause”, but was the sole cause for

her need for the medical treatment that has been provided her by

Dr. Evans, which included corrective surgery.  The operative report

of Dr. Evans, dated July 23, 2008, shows that this corrective

surgery consisted of an arthroscopic subacromial decompression and

distal clavicle resection of the left shoulder.  

Table 27 on page 61 of the American Medical Association’s

Guides to the Evaluation of Permanent Impairment, (Fourth Edition)
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provides for an assessment of a 10 percent “upper extremity

impairment” for a shoulder arthroplasty in the form of a distal

clavicle resection. Clearly, this  assessment of permanent physical

impairment would be based solely upon the “objective finding” that

a distal clavicle resection was performed and gives no

consideration to pain or other subjective matters. As the

claimant’s compensable left shoulder injury was the sole cause for

her need of this surgery, it is clearly the “major degree” of the

degree of permanent impairment that would be attributable to this

surgery.  As Arkansas law does not recognize “upper extremity”

impairments, the impairment provided by this table must be

converted to an impairment to the body as a whole. The procedure

for such a conversion is also provided by the American Medical

Association’s Guides to the Evaluation of Permanent Impairment,

(Fourth Edition), and is found in table 3 on page 20 of the Guides.

In this table, an assessment of a 10 percent impairment of the

upper extremity converts to a 6 percent permanent impairment to the

whole person or the body as a whole.  

In summary, I find that the claimant has proven by the greater

weight of the credible evidence that she has sustained a permanent

physical impairment of 6 percent to the body as a whole, as a

result of her compensable left shoulder injury of January 14, 2008.

This assessment of permanent physical impairment would conform to

all of the various statutory requirements imposed by the Act.

Therefore, the claimant would be entitled to permanent partial

disability benefits, based solely upon permanent physical
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impairment from her compensable left shoulder injury, in the amount

of 6 percent to the body as whole.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.

2. On January 14, 2008, the relationship of

employee-employer-carrier existed between

the parties.

3. On January 14, 2008, the claimant earned

wages sufficient to entitle her to weekly

compensation benefits of $350.00 for

total disability and $263.00 for

permanent partial disability.

4. On January 14, 2008, the claimant

sustained compensable injuries to her

left shoulder and cervical spine. 

5. There is no dispute over reasonably

necessary  medical services, at the

present time.

6. There is no dispute over temporary

disability benefits, at the present time.

7. The claimant has sustained a permanent

physical impairment of 6 percent to the

body as a whole from her compensable left

shoulder injury. Her compensable left
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shoulder injury was the major cause of

this degree or percentage of permanent

physical impairment. This degree or

percentage of permanent physical

impairment is based solely upon objective

physical findings and gives no

consideration to pain or other subjective

matters. This degree of permanent

physical impairment was calculated in a

manner that conforms to the Commission’s

Official Rating Guide. Therefore, the

claimant is entitled to permanent partial

disability benefits for this permanent

physical impairment.

8. The respondents have controverted the

claimant’s entitlement to any permanent

partial disability benefits for permanent

physical impairment from her compensable

left shoulder injury.

9. The appropriate fee for the claimant’s

attorney would be the statutory

attorney’s fee on the controverted

permanent partial disability benefits

herein awarded.
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ORDER

The respondents shall pay to the claimant permanent partial

disability benefits equivalent to a 6 percent permanent partial

disability to the body as a whole. 

The respondents shall pay to the claimant’s attorney the

statutory attorney’s fee on these permanent partial disability

benefits. One-half of the attorney’s fee is to be paid by the

respondents in addition to these benefits. The remaining one-half

of this attorney’s fee is to be withheld by the respondents from

these benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                                
                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


