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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G004805 (05/27/2010)

RICHARD MITCHELL, EMPLOYEE                                                               CLAIMANT

HOME DEPOT, INC., EMPLOYER                                                               RESPONDENT

NEW HAMPSHIRE INSURANCE CO., CARRIER                                      RESPONDENT

OPINION FILED NOVEMBER 21, 2011

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on November 18,
2011, at Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE ROBERT B. BUCKALEW, Attorney at Law, Little
Rock, Arkansas.

Respondents represented by the HONORABLE ANDREW M. IVEY, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim on the Motion to Dismiss filed herein by

the respondents.  On October 31, 2011, a pre-hearing conference was conducted in this claim,

from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects

stipulations entered by the parties, the issue to be addressed during the course of the hearing, and

the contentions of the parties relative to the afore.  The Pre-hearing order is herein designated a

part of the record as Commission Exhibit #1. 

The Motion to Dismiss, with the attached exhibit of the Form AR-C, along with the

Respondents’ Brief in Support of the Motion, coupled with the September 28, 2011, and
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November 10, 2011, letters of the claimant’s attorney, coupled with other documents comprise

the record in this claim.

DISCUSSION

Richard Mitchell, the claimant, with a date of birth of August 30, 1985, commenced his

employment with respondent-employer on May 5, 2008, as a salesperson.  On May 27, 2010, the

claimant sustained an injury to his right knee while loading blocks into the back of a customers’s

vehicle.  The injury was reported to appropriate supervisory personnel of respondent-employer. 

The claim was accepted as compensable by respondent and all due benefits were paid.

On June 10, 2010, the claimant filed with the Arkansas Workers’ Compensation

Commission a Claim For Compensation, Form AR-C, dated June 4, 2010, and indicated by the

location of the check marks, that the claim was for initial workers’ compensation benefits.  In his

correspondence accompanying the filing of the Form AR-C the claimant’s attorney requested that

the claim not be assigned to an Administrative Law Judge for a hearing at that time.  Respondents

propounded Interrogatories and Requests for Production of Documents upon the claimant on

August 3, 2010, which went unanswered.

On December 17, 2010, respondents filed a Motion to Dismiss the claim for Want of

Prosecution.  The claimant filed a response objecting to the motion, and requesting a hearing

before an Administrative Law Judge.  Pursuant to the afore, the file was assigned to an

Administrative Law Judge, pre-hearing questionnaire documents forwarded to the parties, and a

pre-hearing conference scheduled.  The respondents subsequently withdrew the Motion to

Dismiss, and the parties jointly requested the cancellation of a scheduled January 31, 2011, pre-

hearing conference and that the file be returned to the Commission’s general files.
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On September 29, 2011, respondents filed another Motion to Dismiss For Want of

Prosecution in this matter.  In the afore, respondents argue that since being returned to the

Commission’s general files more than six (6) months have elapsed since the claimant has taken

any steps toward the prosecution of his claim.  Following the filing of the afore Motion and Brief

in Support, the claimant submitted a September 28, 2011, response objecting to the Motion.  On

October 31, 2011, a pre-hearing conference was conducted on the Motion and a November 18,

2011, hearing scheduled on same.

Subsequent to the issuance of the October 31, 2011, Pre-hearing Order and Hearing

Notice scheduling the present hearing of November 18, 2011, the claimant relayed that he did not

object to the Motion to Dismiss without prejudice.  The claimant further relayed, in the November

10, 2011, letter of his attorney, that the November 18, 2011, hearing was not necessary. 

Respondents desired to go forth with the scheduled hearing. Neither the claimant nor his attorney

attended the scheduled November 18, 2011, hearing on the Motion, and had indicated such

following the afore November 10, 2011, letter.

After a thorough consideration of all of the evidence in this record, to include the filings

by the parties, application of the appropriate statutory provisions and applicable case law, I make

the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On May 27, 2010, the employee-employer-carrier relationship existed among the 

parties, during which time the claimant sustained a injury to his right knee within the course and

scope of his employment which was accepted as compensable by respondents.
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3. On June 10, 2010, the claimant filed a Claim For Compensation, Form AR-C, 

through his attorney which was dated June 4, 2010, and designated the same as a claim for initial

benefits.

4. On December 21, 2010, the claimant requested a scheduled hearing in this matter 

on a claim for additional workers’ compensation benefits growing out of the May 27, 2010,

compensable right knee injury.

5. On January 28, 2011, the respondents withdrew their Motion to Dismiss For 

Want of Prosecution, and pursuant to a joint motion of the parties the file was returned to the

Commission’s general files.

6. On September 29, 2011, the respondents filed another Motion to Dismiss For 

Want of Prosecution of the present claim.  In correspondence of November 10, 2011, claimant

relayed that he did not object to the claim being dismissed without prejudice.

CONCLUSIONS

On May 27, 2010, the claimant sustained an injury to his right knee within the course and 

scope of his employment with respondents which was accepted as compensable with the

corresponding payment of appropriate workers’ compensation benefits.  On June 10, 2010, a

Claim For Compensation, Form AR-C, dated June 4, 2010, was filed with the Arkansas Workers’

Compensation Commission on behalf of the claimant by his attorney.  The Form AR-C designated

the filing as a claim for initial benefits.

Pursuant to a December 21, 2010, correspondence, and responsive to a Motion to Dismiss

For Want of Prosecution filed by respondents, the attorney for the claimant requested that the

claimant’s claim be assigned to an Administrative Law Judge for a hearing on the claimant’s
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entitlement to additional workers’ compensation benefits.  The Motion to Dismiss was withdrawn

by the respondents, and the parties jointly requested that the file be returned to the general files of

the Commission.  On September 29, 2011, the respondents filed the present Motion to Dismiss

For Want of Prosecution with the Commission.  While the claimant initially objected to the afore

Motion, he later withdrew his objection.  The claimant declined to participate or attend a

scheduled hearing on the Motion.

Ark. Code Ann. §11-9-702 (a)(4), provides in pertinent part:

If within six (6) months after the filing of a claim for compensation
no bona fide request for a hearing has been made with respect to
the claim, the claim may, upon motion and after hearing, be
dismissed without prejudice to the refiling of the claim within
limitation periods specified in subdivisions (a)(1)-(3) of this section.

As noted above, in correspondence of December 21, 2010, the claimant requested a hearing in

this claim on entitlement to additional benefits.  It is noteworthy that the afore hearing request

was submitted only after the respondent filed the Motion to Dismiss for Want of Prosecution, and

as such, the question becomes whether the same was in fact a “bona fide” hearing request. 

Further, with the Form AR-C having been filed with the Commission on June 10, 2010, and the

claimant’s “hearing request” being submitted in a December 21, 2010, clearly more than six (6)

months had lapsed between to two dates.  

Rule 099.13 of the Arkansas Workers’ Compensation Commission provides, in pertinent

part:

Upon meritorious application to the Commission from either party
in an action pending before the Commission, requesting that the
claim be dismissed for want of prosecution, the Commission may,
upon reasonable notice to all parties, enter an order dismissing the
claim for want of prosecution. 
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The evidence preponderates that in the present claim, the respondents filed a Motion to Dismiss

For Want of Prosecution.  Notice of the Motion was provided to the claimant.  Ultimately, the

claimant withdrew his objection to the Motion to Dismiss For Want of Prosecution.  Further, the

claimant declined to attend the scheduled hearing on the Motion.  The evidence preponderates

that the Motion of to Dismiss For Want of Prosecution filed herein by the respondents should be

and herein is granted without prejudice.

IT IS SO ORDERED.

________________________________________________
             Andrew L. Blood, ADMINISTRATIVE LAW JUDGE  

       


