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STATEMENT OF THE CASE

On December 1, 2010, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on October 11, 2010.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With two

additional ones reached at the hearing, they are the following four, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer relationship existed on or about December 15,

2007, and at all relevant times.

3. Claimant’s average weekly wage was $480.00.

4. This claim has been controverted in its entirety.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Claimant elected to reserve the issues concerning his entitlement to temporary total

disability benefits and a controverted attorney’s fee, and an issue was added concerning

whether an offset was applicable.  This resulted in the following being litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant sustained compensable injuries to his lower back and

bilateral legs.

3. Whether Claimant’s motor vehicle accident on July 3, 2009 was an

independent intervening cause.

4. Whether Claimant is entitled to reasonable and necessary medical

treatment.

5. Whether Respondents are entitled to an offset under Ark. Code Ann. § 11-9-

411 (Repl. 2002).

All other issues, particularly those concerning Claimant’s entitlement to temporary total

disability benefits, permanent partial disability benefits, and wage loss benefits, have been

reserved.
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Contentions

At the hearing, Respondents amended their fifth contention.  The respective

contentions of the parties are now as follows:

Claimant:

1. Claimant contends that he sustained a compensable injury to his low back

and both legs while performing employment services for the respondent.

2. The claimant is entitled to reasonable and necessary medical care and past

due TTD benefits (dates to be determined at a later date).

Respondents:

1. Respondents contend that the claimant is alleging an injury on December 15,

2007, while he was in the employ of the respondent/employer, which was

known as White Water Grill.

2. The claimant contends that while trying to get a trash can out of the

dumpster, he lifted his leg to try and slide the door over, and felt a pop in his

back.

3. However, none of the doctors the claimant has seen has any information

concerning this alleged incident.  In fact, all of the medical records relate the

claimant’s problems to a bicycle accident 10 years ago and/or to the motor

vehicle accident he had after the alleged December, 2007 injury.  Moreover,

Dr. Briggs’ records indicate that there was no particular injury to have

occurred.

4. In addition, the claimant contends to have continued working his regular

duties for the respondent/employer until the White Water Grill was shut down
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in August, 2008.  At that point, he drew unemployment for six (6) months and

sought new employment.

5. Respondents contend that Claimant was injured in a motor vehicle accident

that occurred on July 3, 2009; and that if treatment prior thereto is found to

be reasonable, the accident constitutes an independent intervening cause

that relieves them of liability for additional treatment.

6. It is the respondents’ contention that the claimant’s problems are not related

to any incident during his possible employment with the

respondent/employer.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is constitutional.

4. Claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable injury to legs or lower back.

5. Because of the finding concerning compensability, the remaining issues are

moot and will not be addressed.
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CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and Jerry McDuffy.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, his November 23, 2010

motion to recuse, brief in support thereof, and attached documentation, totaling 394 pages;

Claimant’s Exhibit 2, his June 25, 2009 letter to the Commission (and copied to Attorney

General Dustin McDaniel) concerning his constitutional challenge, and Deputy Attorney

General Dennis Hansen’s July 7, 2009 response; Claimant’s Exhibit 3, the transcript of the

deposition of Claimant taken February 10, 2010, consisting of 55 numbered pages; and

Joint Exhibit 1, a compilation of Claimant’s medical records, consisting of a six-page

abstract/index and 135 numbered pages thereafter.  Per Commission practice, Claimant’s

Exhibits 1 and 3, which were bound under separate cover, have been retained in the

Commission’s file.

Testimony-Hearing

Robert Miskelley.  Claimant testified that he is 48 years old.  He moved from

Delaware, where he was a chef, to the Mountain Home area.  After working at the local

country club as a chef, he was hired at Respondent White Water Grill (hereinafter “White

Water”) around December 2005.  His duties there consisted not only of cooking, but

ordering supplies, putting stock away, and cleaning in the morning.  According to Claimant,

he was injured at White Water in December 2007.  He testified:

I was in the back of the kitchen doing prep work.  I don’t remember exactly
what it was.  And Jerry and another dishwasher, and I can’t remember who
that was, told me they dropped the trash can, the big 50 gallon trash can,
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into the dumpster, six foot dumpster.  And it was empty, so the only way to
get it was somebody to jump in there or hang off to the side, except for the
sliding, sliding door that we had on the dumpster.  And, so nobody wanted
to jump in there.  And I put my leg up–the door was stuck and was bowed
out.  I put my foot up against it with a little pressure to try to pop it on so we
could get the door opened.  And then, that’s when I had that pop in my back
and I had that shooting pain that was in my buttocks.  And that’s what, it
started.

Later in his testimony, Claimant testified that he actually kicked the dumpster door.  The

“Jerry” he was referring to is Jerry McDuffy, who also testified at the hearing.  McDuffy

witnessed the alleged incident.  Claimant stated that the “pop” he felt started off as a small,

strange feeling that grew into a sharp, burning sensation.

According to Claimant, he told Dave Mason, the owner of White Water, about the

incident a couple of days after it occurred.  He replied that if Claimant wanted to see a

doctor or have an MRI performed, he should put it on his own health insurance.  Mason

added that he was trying to obtain an MRI for his knee with the workers’ compensation

carrier, but was having difficulty getting approval.  As a result, Claimant went to his own

doctor.  He testified that Mason later committed suicide.  He stated that Zana Wells, the

co-owner of the restaurant, was also aware of his injury.

When asked why his medical records do not reflect the dumpster incident, Claimant

responded that he told Dr. James Croom, his family physician, that it was not a workers’

compensation matter.  He stated he did this because Mason directed him not to go through

workers’ compensation. Claimant at first testified that he told the doctor how he injured his

back; however, he later contradicted himself and said that he did not do this until after a

couple of visits, when he “saw that it wasn’t going to be an easy fix.”  He also stated that

he did not initially tell Dr. Thomas Briggs, whom he saw later, what had allegedly occurred.



Miskelley - Claim No. F905824 7

Dr. Croom had Claimant undergo an MRI, which showed bulges and other disc

problems.  When he went to Dr. Briggs, Claimant underwent a series of three injections.

One of these gave him relief for about one week.  Briggs has given him a list of options to

treat his spinal problems–one of which is fusion surgery.

Although Claimant’s injury took place in December 2007, he continued to work at

White Water until he was laid off on August 5, 2008.  He stated that the reason for his lay-

off was that he was unable to make it to work on some days and had to leave early on

others because of his back problems.  Claimant stated that after the injury, he only worked

half-days at the most.  He had trouble bending, and could not sit on the toilet on some

occasions, because of back discomfort.  In describing his current condition, he related:

I, I have some, with the medication, I have some relief, but whenever I try to
walk, bend, it starts to agitate it.  My leg gets numb.  I get a burning pain in
the base of my spine and  a stabbing in my buttocks.  Like I said, my leg
goes numb.  And I’m having issues, I kinda drag my leg after a while if I just
keep walking on it.  And I have issues with my feet.  The joints in my feet,
from not walking correctly, have been causing different problems.

Dr. Lincoln, Croom’s successor, has prescribed him Percocet and diet pills.  Dr. Briggs has

instructed him to lose weight.  Even with pain medication, Claimant estimates that his back

pain is still 5/10 or 6/10 most of the time, and that it worsens if he moves around.  He has

been unable to work since August 2008 because of his back, and is presently on Social

Security disability and Medicare.

When asked about pre-existing back problems, Claimant testified that 10 to 11

years ago, he was involved in a bicycle accident where he actually fell on top of the bike

after sliding on gravel and going over a guard rail.  But he insisted that he had no further
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back pain, except for aches and cramping after a long day at work, three months after the

accident.  Before the bike incident, his back pain was never more than 4/10.

At some point after the alleged dumpster incident, he was also involved in a motor

vehicle accident.  He was struck from behind at a stop light and suffered, inter alia,

whiplash.  Claimant stated that he hurt his back in that incident–that “[i]t was like getting

slapped really, really hard” and his “legs started tingling and getting numb.”  He added that

his back returned to its prior condition after about six to seven months.  Even before this,

however, he was experiencing some numbness and tingling in different parts of his legs.

Under questioning from Respondents, Claimant testified that he did not return to the

restaurant in Delaware after his bicycle accident.  He stated that the bike accident injured

his mid-back, while the dumpster incident hurt his lower back.  Claimant denied having

serious leg pain before kicking the dumpster door.

When asked to explain Dr. Hicham Merheb’s June 2, 2009 note that Claimant has

had back pain radiating into his right leg for 10 years since his bicycle accident, Claimant

responded that the history is inaccurate; he has not had the radiating pain for that length

of time.  However, he agreed that it was accurate in stating that his pain worsened in 2008,

after the dumpster incident.  Claimant testified that Dr. Briggs’ November 5, 2008 record

was also accurate because that was contemporaneous with the worsening of his condition:

It got worse in November of 2008.  I, I don’t really recall.  Like I said, I was
working at different times, and the more I, the more I worked, it would agitate
it.  So at that point, that was a year afterwards or something like that, sure,
it could have been.
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Claimant agreed that when he presented for treatment on multiple occasions in early 2008,

he rated his pain at 1/10 or 2/10.  But he added that it was worse on other occasions.  It

was so severe during this period that he had to have an epidural steroid injection.

When Claimant saw Dr. Briggs, he told him no specific incident caused his problem.

But he ultimately informed him of the dumpster incident.  Later in his testimony, however,

he denied ever telling him that there was no specific incident.  He stated that he also told

Dr. Merheb about the dumpster incident.  However, after reviewing his records, Claimant

admitted that the records do not reflect his informing Merheb.  When asked about Dr.

Briggs, he showed the record of his November 5, 2008 visit with Dr. Ron McCall that

mentions a “dumpster door.”  He stated that every one of his doctors has asked him how

he came to be injured.  Claimant has been told that his weight may have something to do

with his back pain.

With respect to his legs, Claimant stated that his left leg began hurting some time

after the dumpster incident.  He stated, “it’d be a little touch here, and the last, the really

big one was the car accident when both legs just went, just went numb.”

Claimant again stated that within six to seven months after the July 2009 accident,

he had returned to baseline condition.  But in his February 2010 deposition, he testified

that he was still not to that point at that time.  He told Dr. Croom on July 6, 2009 that he

was having left ankle and heel pain and numbness, and increased right leg pain, because

of the motor vehicle accident.  In the emergency room following the motor vehicle accident,

he rated his back pain at 6/10; he attributed this at least in part to undergoing an epidural

from Dr. Merheb two days before.  While the record of his July 7, 2009 visit to Merheb

states that the accident the previous Friday increased his pain to 8/10, Claimant stated that
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the increase was also due to the recent epidural.  That was the first time he told Dr.

Merheb about having left leg problems.

After Claimant was laid off from White Water, he drew unemployment benefits and

looked for other cooking jobs.  However, he stopped seeking employment because of the

motor vehicle accident.  In his Social Security application, he listed his cervical spine as

one of the reasons he could not work.  He also listed his shoulder problem that arose from

the motor vehicle accident.  But he stated that his leg numbness and pain was the primary

reason he was not working.

Under further questioning from his counsel, Claimant stated that he had no control

over what was written in his records.  The only time he kicked a dumpster door was in

December 2007.

When examined further by Respondents, Claimant stated that the record of

November 5, 2008 accurately reflected what he told the doctor:  that he experienced an

“increase” in pain when he lifted his leg to close a dumpster door.  While he agreed that

the wording intimates that he had some pain before the alleged incident, he asserted that

it means that the increase happened after the incident.

Under questioning from me, Claimant testified that when he first saw Dr. Croom, he

told him about the dumpster incident, but added that it was not going to be a workers’

compensation claim.  He again stated that he did this because Mason had told him that if

he wanted to obtain treatment, he would have to use his own insurance.

When asked about his allegation concerning his legs being injured, Claimant stated

that his legs were not hurt in the alleged dumpster incident.  The only reason they were

included is “[t]he shooting pain and the numbness in my right leg and the feet, my feet on,
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my left foot from walking funny because of my back pain.”  Shown Dr. McCall’s November

5, 2008 record again, Claimant testified that he did not tell McCall anything for him to

conclude that the incident happened only recently before that visit.  He did not recall

experiencing an increase in pain shortly before that visit, either.

When asked about the alleged incident, Claimant described the dumpster as having

two sliding doors on opposite sides.  One door was against the wall of the building, and he

was trying to open the one that was accessible.  The dumpster was not fenced-in, but sat

behind the restaurant.  The door was about three and one-half feet off the ground.

Claimant is 6'1" tall.  When asked–again–to describe what he was doing when he was

allegedly injured, he related:

Standing in front of [the door] with my, and put my leg out, maybe a little walk
forward, put some weight on the door to make that, the bulge in the door so
you could slide it . . . Like you might see somebody kick a door in?  Not that
hard, but . . . [t]hat’s how I put the force to it . . . I wouldn’t call it a jump.  I
didn’t do a karate jump on it or something like that.

In performing this action, Claimant planted his left foot on the ground and pushed the door

with his right.  He stated that he did this only once, and that was when he felt the “pop.”

Jerry McDuffy.  Called by Claimant, McDuffy testified that he is 60 years old and has

problems remembering specific details.  He worked part-time at White Water about one

year as a janitor.  Claimant was also employed there at that time.  McDuffy stated that he

was the one who accidentally dropped the 30-gallon trash can into the dumpster.  He had

to empty the can by dumping its contents into the top of the dumpster because its side

door was stuck–but he lost it in the process.  He recited Claimant’s role in this as follows:

. . . I was a subordinate under Rob–Rob ran the kitchen–so I was a
subordinate and he was, basically, the leader.  And like any good leader, he
came to the rescue of a subordinate that got in trouble.  I dropped the trash
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can; I was trying to retrieve it.  And Rob came from where he was outside
and came over and knew of the difficulty with the door.  And Rob, basically,
had a height advantage to me, and a weight advantage also, and he came
up and kicked the door to see if he could dislodge it so I could get there a
little easier.  And when that moment happened, I heard, well, I seen, first, I
saw the look in his eye that something had gone terribly wrong.  And I heard
the pop.

When asked about Claimant’s condition prior to this alleged incident, McDuffy stated

that could not recall him missing work for any reason–he was punctual.  However, he did

miss work after the incident.  His gait changed.  McDuffy testified that thereafter, Claimant

grimaced when he moved about, and that he favored his back.

Under questioning from Respondents, McDuffy testified that he has known Claimant

five or six years.  While both of them were employed elsewhere, Claimant gave him rides

to work.  He did not know of Claimant having any health issues.  McDuffy stated that he

left White Water because he had been accused of making improper advances to another

employee.  Since then, Claimant and he have remained friends and occasionally visit.

At the time Claimant was trying to open the dumpster door, McDuffy was on the

opposite side of the structure, trying to climb it.  They were no more than 10 to 12 feet

apart at that point.  He stated that he was looking at Claimant, and could see him from the

waist up.

When questioned further by Claimant, McDuffy stated that the restaurant backs up

to a hill, and that sound echoes in the area where the dumpster was located.  He insisted

that he heard the “pop.”

Under additional questioning from Respondents, McDuffy testified that there were

two to three other people present when Claimant was trying to open the dumpster, but he
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did not recall their names.  They were not talking loud enough to drown out what occurred.

McDuffy did not remember if any of them came to Claimant’s aid–but he did.

When examined by me, McDuffy stated that Claimant only kicked the dumpster one

time:

When he came up with his foot and made contact with the door, the
dumpster made a bell sound, if you will, a thud, and then, I heard a snap  
. . . It was real close to being instantaneous.  It snapped as soon as he
kicked the door . . . I heard the snap over the bell sound.

Testimony-Deposition

Robert Miskelley.  Claimant was deposed on February 10, 2009, and the transcript

thereof was admitted as Claimant’s Exhibit 3.  He testified that he only completed the tenth

grade, but later obtained his graduate equivalency diploma.

Claimant was unsure if Mason owned White Water; but he was Claimant’s boss.

He stated that he had heard that Mason had committed suicide, but he had no personal

knowledge of this.  Asked whether he reported his alleged back injury, he stated:

I didn’t think I–I told them about it.  I didn’t report it as in I needed paperwork
for workmen’s [sic] comp, or I told Dave Mason and Zina Wells that day that
I had done something to my back and I was having issues with it, and I went
home.  I told them I was having issues with it.  You know, afterwards they
knew that affected my work.

He did fill out an accident report, but told Mason that he was going to the doctor.  Mason

suggested that he see his own physician because Mason was having trouble getting the

workers’ compensation carrier to cover his knee treatment.  Claimant used his private

health insurance for his back treatment, and it has covered all of his medical bills.

Claimant has incurred some out-of-pocket expenses in connection with his treatment, but

could not furnish any details on this.
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Claimant’s testimony was that he told Dr. Croom that he was injured at work, but

that he was not going to go through workers’ compensation.  He told Drs. Briggs and

Merheb that he hurt his back when he put his leg or foot against the dumpster door.

According to Claimant, his motor vehicle accident occurred on July 3, 2009.  His

back was injured in the wreck, and he had pain running down both legs after it occurred.

Claimant stated that his back has never improved to the condition it was prior to the

accident.

Exhibits-Medical

The medical records of Claimant that were introduced at the hearing, and which

are contained in Joint Exhibit 1, reflect the following:

Claimant presented to Dr. Croom on January 14, 2008 with a one-month onset of

worsening sharp pains in his right hip and lower extremity.  The record reflects that he told

Croom that it became worse the day before; he was opening a door with his foot and had

sharp pain and instant throbbing pain, with back pain and some pain down his right leg.

Dr. Croom prescribed, inter alia, Flexeril.

Claimant underwent a lumbosacral MRI on January 29, 2008.  Dr. Kyle McAlister,

who read the MRI, wrote:

There is disc desiccation at the L4-L5 and L5-S1 levels.  There is mild
bulging of the disc.  The L3-L4 level is normal appearing.  There are mild
bulging disc at the L4-L5 levels, which in conjunction with ligamentous
hypertrophy and facet joint disease causes some minimal narrowing of the
central canal and neural foramina at the L4-L5 level.  The L5-S1 level has
some very minimal narrowing of the left neural foramina secondary to disc
disease and facet disease.  None of this is markedly severe.  A frankly
herniated nucleus pulposus is not noted.
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Dr. Croom on February 5, 2008 again saw Claimant and stated that he has a one-

month history of pain emanated from his lower lumbar area into his right hip and at times

extending into his leg.  The doctor noted that the MRI showed “that he have some

degenerative disk changes primarily at L4-5 and L5-S1 with minimal narrowing of the

neural foramina at both levels secondary to bulging disk and other facet degenerative

changes . . . No frankly herniated disk is noted at any level.”  Croom stated that Claimant

“probably should lose at least 50 to 60 pounds . . . and told him that it would definitely

make a difference long term in the progression of his degenerative lumbar disease.”  In

addition, Dr. James Clarke administered an epidural steroid injection at L4-5.  Claimant on

March 10, 2008 asked Croom to prescribe him stronger pain medication for his back.  On

March 12, 2008, Dr. James Newton administered a second injection; and the third one took

place on April 16, 2008.

The record of Claimant’s first visit to Dr. Thomas Briggs, dated May 30, 2008, reads:

“45 year old mail presents today having pain to his low back and leg.  Pain has been

present for approximately 4-5 months, no specific incident.  Pt. states his pain is

worsening.”  Briggs read the lumbar MRI and noted:  “This reveals a probable sacralization

of the first lumbar segment, and mild degenerative disc disease and minimal lateral recess

stenosis at the L3-4-5 levels, at little worse at L4-5.”  He noted that Claimant had “[m]orbid

obesity.”  Dr. Briggs determined that an epidural steroid injection at L4-5 on the right side

was warranted.  The first injection took place on June 18, 2008, and the second on July

30, 2008.  When he returned to Dr. Croom on September 16, 2008, Claimant reported that

the injections were “not helpful.”  The next day, September 17, 2008, he underwent the

third injection.  He told Dr. Ron McCall that he had little improvement thus far.
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The record of Claimant’s November 5, 2008 visit to Dr. McCall contains the following

notation:  “He describes some increase in pain recently when lifting his leg to push close

a dumpster door.  He felt a catch with a sharp increase in local pain at that time.”

Claimant underwent a second lumbar MRI on May 20, 2009.  Dr. William Landrum,

who read the MRI, wrote:

There is an older study of 01/29/2008 for comparison.  There is mild
degenerative change throughout the lumbar region, with some desiccation
and loss of T2 disc signal.  This is most impressive at L4-L5 and L5-S1.  Disc
bulging is seen at these levels as well.  No focal soft-tissue disc herniation
is seen.  There is not a great deal of change from the older study.

On June 2, 2009, Claimant first went to Dr. Merheb.  The history portion of the

record reads in pertinent part:

This is a 46 year old male presenting today for an initial visit with back pain
that radiates into the posterior RLE.  The pt. has had this pain for 10 years
when he had a bicycle accident, but it worsened in 12-15-08.

He complained of weakness in both legs, and tingling, burning and numbness in his right

leg.  Merheb assessed him as having osteoarthritis and intervertebral disc degeneration.

The record dated June 11, 2009 contains the diagnosis of lumbar spondylosis.  On that

date, Claimant underwent diagnostic lumbar zygapophyseal steroid  injections at L2-3, L3-

4, L4-5, and L5-S1.  Claimant reported a temporary relief of symptoms, so on June 12,

2009 Dr. Merheb performed a Rhizotomy.  In follow-up on July 2, 2009, Claimant reported

that the injection helped his upper back but not his lower back.  He stated that he was

having numbness in his right leg.  In another part of the record, Claimant stated that he

was “pleased with the results over his lumbar spine,” but still had radiculopathy.

On July 3, 2009, Claimant went to the emergency room after the car he was driving

was rear-ended.  He complained of mid and lower back pain due to three bulging discs, but
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noted that he normally has back pain and was unable to determine if the pain had been

worsened.  He was prescribed, inter alia, Flexeril “as needed for spasm,” but no diagnosis

of spasms in the lumbar region were noted.  A lumbar CT scan on that date showed “no

compressive injury, no obvious disk herniation, nor any other definite significant

abnormality.”  Lumbar x-rays taking on July 3, 2009 showed “no obvious acute process,”

but did reveal “a transitional vertebra with essentially complete sacralization bilaterally

inferiorly” at L5.  He told Dr. Croom on July 6, 2009 that he had been having sharp pains

down his right leg since the motor vehicle accident.  When he saw Dr. Merheb on July 7,

2009, Claimant told him that he was having numbness in his lower extremities, shooting

pain in his buttocks, and “general aches and pains all over.”  He stated that the automobile

accident increased his pain, and that it is now 8/10 most of the time.

On July 10, 2009, Claimant underwent a lumbar epidural steroid injection at L5-S1.

He told Merheb on July 14, 2009 that the Rhizotomy helped him a little, but the epidural

steroid injection did not.  He added that his pain increased after the accident and that it is

now 5/10.  Claimant told the doctor that he did not want to proceed with any further

injections at that time.

Exhibits-Nonmedical

Claimant’s Exhibit 1.  This exhibit is comprised of Claimant’s November 23, 2010

Motion to Recuse and brief in support thereof, along with numerous attachments.

Claimant’s Exhibit 2.  This exhibit is comprised of a June 25, 2009 letter by

Claimant’s counsel to the Commission (and copied to Attorney General Dustin McDaniel)

pertaining to his challenge to the constitutionality of the Arkansas Workers’ Compensation

Act, and Deputy Attorney General Dennis Hansen’s July 7, 2009 response.
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Claimant’s Exhibit 3.  This is the transcript of Claimant’s deposition discussed

above.

ADJUDICATION

A. Constitutionality

As stated above, Claimant filed on November 23, 2010, a “Motion to Recuse and

Notice of Intent to Introduce Evidence at Hearing,” along with correspondence and

numerous attachments.  Therein, he argues, inter alia, that the provisions of the Arkansas

Workers’ Compensation Act that provide for the establishment of administrative law judges

are unconstitutional.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007).  Claimant

has not sought to distinguish Long or to argue that it should be modified or overruled.

Hence, the Act is constitutional, and Claimant’s motion is denied.

B. Compensability

Claimant contends that he sustained compensable injuries to his legs and lower

back while performing employment services for Respondent White Water Grill on

December 15, 2007.  Respondents dispute this.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show by a

preponderance of the evidence that:  (1) an injury occurred that arose out of and in the

course of his or her employment; (2) the injury caused internal or external harm to the body

that required medical services or resulted in disability or death; (3) the injury is established
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by medical evidence supported by objective findings, which are those findings which

cannot come under the voluntary control of the patient; and (4) the injury was caused by

a specific incident and is identifiable by time and place of occurrence.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

Under the Arkansas Workers’ Compensation Act, the employer takes the employee

as the employer finds him, and employment circumstances that aggravate pre-existing

conditions are compensable.  Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d

64 (1990).  A pre-existing infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the infirmity to produce the disability for which

compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550

(1996).  “An aggravation, being an new injury with an independent cause, must meet the

requirements for a compensable injury.”  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000);  Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5

(1998).  This includes the prerequisite that the alleged injury be shown by medical

evidence supported by objective findings.  See Heritage Baptist Temple v. Robison, 82 Ark.

App. 460, 120 S.W.3d 150 (2003).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Id.  This

standard means the evidence having greater weight or convincing force.  Metropolitan Nat’l

Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72
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Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Legs.  At the hearing, Claimant admitted that he did not injure either his right or left

leg in the alleged dumpster-kicking incident.  Rather, he only knows that he has

experienced pain and numbness in both lower extremities since December 2007.  The

medical evidence in this case is devoid of objective findings of a leg injury of any type.

Thus, this portion of the claim must fail at the outset.

Back.  The record of Claimant’s first visit to a doctor following the alleged dumpster

incident, dated January 14, 2008, shows that Dr. Croom prescribed Flexeril.  But this was

not accompanied by any finding or even mention of spasms.  The prescription alone is not

enough to constitute an objective finding of injury.  See Bolt v. Bailey Paint Co., 2008

AWCC 118, Claim No. F606528 (Full Commission Opinion filed September 17, 2008).  In

Sparks v. Ark. Dept. of Corr., 2010 AWCC 68, Claim No. F800085 (Full Commission

Opinion filed April 30, 2010), the Full Commission wrote:

In the present matter, the Full Commission finds that the claimant did not
establish a compensable injury by medical evidence supported by objective
findings.  The claimant argues on appeal that she was "prescribed Flexeril
. . . for muscle spasms" which "clearly shows an acute injury" on December
13, 2007.  It is well-settled that muscle spasms can constitute objective
medical findings to support compensability.  Estridge v. Waste Management,
343 Ark. 276, 33 S.W.3d 167 (2000), citing Continental Express, Inc. v.
Freeman, 66 Ark. App. 102, 989 S.W.2d 538 (1999).  In Estridge, a physician
expressly prescribed the claimant medication “as needed for muscle
spasms.”  The Arkansas Supreme Court held, “A doctor would not prescribe
medication directed to be taken ‘as needed for muscle spasm’ if he did not
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believe muscle spasms were existent.”  See Estridge, supra, at 281.  The
Supreme Court held that the Commission erred in denying benefits.

The record does not demonstrate in the present matter that the claimant was
prescribed medication “as needed for muscle spasms.”  We note that the
claimant was first prescribed Flexeril in August 1997, approximately 10 years
before the alleged compensable injury. The claimant was again prescribed
Flexeril by Dr. Sakr in February 2005.  The claimant testified that she felt
severe pain in her back after dragging a dummy on December 13, 2007.
The claimant began treating at a Family Clinic on December 19, 2007. At
that time, the claimant was prescribed three medications, including Flexeril,
but there was no doctor's note or any other indication that these medications
were “for muscle spasms.”  There was no report on December 19, 2007 of
bruising, swelling, or muscle spasms in the claimant's back. We note Dr.
Briggs' report on March 12, 2008, “Right sacroiliac joint tenderness.
Otherwise normal exam.”

The evidence in the present matter does not demonstrate that the
prescription for Flexeril on December 19, 2007 was proof of medical
evidence establishing a compensable injury by objective medical findings.
Nor are the facts of the present matter analogous to the case of Fred's Inc.
v. Jefferson, 361 Ark. 258, 206 S.W.3d 238 (2005).  In Fred's Inc., the
claimant was diagnosed with a back bruise following a workplace injury.  The
Supreme Court found a reasonable inference in Fred's Inc. that a
prescription for medication was necessary to treat the back bruise and strain.
There were no findings of a back bruise in the present matter, and again, the
record does not demonstrate that there were any objective medical findings
reported or noted following the alleged accident of December 13, 2007.  To
determine in the present matter that the prescription for Flexeril was an
objective medical finding establishing a compensable injury would require
conjecture and speculation, which cannot supply the place of proof.  Dena
Constr. Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (Ark. App. 1980).

Consequently, the Flexeril prescription written by Croom, in and of itself, is not an objective

finding of an injury.

In a related vein, while the Flexeril prescription that Claimant was given on July 3,

2009 following his motor vehicle accident was listed “as needed for spasm,” there is

nothing to indicate that spasms were found in his back as opposed to another area of the

body.  And this treatment cannot be causally connected to the alleged work-related incident
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that occurred around 18 months before this.  For me to find otherwise would require that

I engage in speculation and conjecture; but this I cannot do.  See Dena Const. Co., supra.

The objective findings in the medical record come from the two lumbar MRIs that

Claimant underwent on January 29, 2008 and May 20, 2009, respectively.  Both show

findings only of a degenerative nature.  The evidence reflects that over ten years ago,

Claimant was involved in a bicycle accident that injured his back.  While he testified at the

hearing that it was his mid-back that was injured at that time, and that he completely

recovered, I note that the record of his June 2, 2009 visit to Dr. Merheb shows that he told

the doctor that he has had back pain radiating into his right leg ever since the bike wreck.

Claimant disputed the accuracy of this note, but I credit it over his testimony; and in so

doing, I find that it correlates with the record of his November 5, 2008 visit to Dr. McCall,

in which Claimant stated that his back pain “increase[d]” (not began) following the

dumpster incident.  I also note that Claimant’s medical record has two references to his

being very overweight–February 5, 2008 and May 30, 2008, which were both less than six

months after the alleged incident and while he was still working for White Water–with this

condition adversely affecting his degenerative disc disease.  The medical record dated

June 11, 2009 is also noteworthy in that it shows that Dr. Merheb diagnosed Claimant as

having lumbar spondylosis.  But this condition is defined in DORLAND’S ILLUSTRATED

MEDICAL DICTIONARY 1743 (30th ed. 2003) as being “a degenerative joint disease.”  Again,

the only objective findings in the medical record concerning Claimant’s back are of a

degenerative nature, and they clearly arose prior to the alleged December 15, 2007

incident.
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Whether Claimant’s alleged work-related back injury is posited as an entirely new

injury or the aggravation of a pre-existing condition, he must establish such an injury by

objective findings of an injury.  He has not done this.  Claimant cannot meet his burden of

proof merely through objective findings of a pre-existing condition that became more

painful after an incident at work.  See Liaromatis v. Baxter County, 95 Ark. App. 296, 236

S.W.3d 524 (2006).

In sum, Claimant has not established the existence of a back injury by medical

evidence supported by objective findings of such an injury.  Nor have the degenerative

findings recounted above been causally related to the alleged work-related incident.  See

Ford, supra.  Therefore, as was the case with his legs, he not proven by a preponderance

of the evidence that he sustained a compensable back injury.

C. Remaining Issues

The other two issues at bar are whether Claimant is entitled to reasonable and

necessary medical treatment, and whether Respondents are entitled to an offset.

However, in light of the above finding on compensability, these issues are moot and will

not be addressed.

CONCLUSION

Based upon the findings of fact and conclusions of law set forth above, this claim

must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


