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OPINION FILED SEPTEMBER 2, 2011

Hearing before Administrative Law Judge O. Milton Fine II on June 7, 2011, in Batesville,
Independence County, Arkansas.

Claimant represented by Mr. Frederick S. “Rick” Spencer, Attorney at Law, Mountain
Home, Arkansas.

Respondents No. 1 represented by Mr. Gail O. Matthews, Attorney at Law, Little Rock,
Arkansas.

Respondent No. 2, represented by Ms. Christy King, Attorney at Law, Little Rock,
Arkansas, excused from participation.

STATEMENT OF THE CASE

On June 7, 2011, the above-captioned claims were heard in Batesville, Arkansas.

A prehearing conference took place on March 28, 2011.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.
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Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the withdrawal of Stipulation No. 9 in the prehearing order, they are the following

eight, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The employee/employer relationship existed at all relevant times, including

November 13, 2006 and January 2, 2008, when Claimant sustained a

compensable injury to his back.

3. Claimant reached maximum medical improvement for his November 13,

2006 injury on December 29, 2006, and for his January 2, 2008 injury on

May 20, 2008.

4. Claimant’s average weekly wage for the injury of November 13, 2006 was

$464.71, which entitled him to temporary total disability benefits in the

amount of $310.00 and permanent partial disability benefits in the amount

of $233.00.

5. Claimant’s average weekly wage for the injury of January 2, 2008 was

$471.20, which entitled him to temporary total disability benefits in the

amount of $314.00 and permanent partial disability benefits in the amount

of $236.00.

6. Claimant’s last date of employment was June 30, 2008.

7. Claimant’s unemployment benefits began on July 2, 2008.
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8. Claimant returned to light duty work on December 28, 2006 following the

November 13, 2006 incident.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the addition of an issue concerning whether Respondents No. 1 would be entitled to

an offset, the following were litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant is entitled to an impairment rating, plus related permanent

partial disability benefits.

3. Whether Claimant is permanently and totally disabled.

4. Whether Claimant is entitled to additional medical care, including pain

management by Dr. Siddiqui.

5. Whether Claimant is entitled to a controverted attorney’s fee.

6. Whether Respondents No. 1 are entitled to an offset concerning

unemployment benefits paid to Claimant.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. The Claimant contends that as a result of the injuries he sustained while

performing employment services for the Respondent Employer that he has

been rendered permanently and totally disabled and is entitled to all related

benefits.
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2. The claimant contends that he is entitled to additional workers’

compensation benefits including medical treatment.  The claimant has been

referred for pain management by three different doctors.  Dr. Braden, Dr.

Moody and Dr. Tuck have all recommended pain management for the

claimant.

3. The claimant started pain management with Dr. Siddiqui and further pain

management was denied by the respondent.  Dr. Tuck recommended that

he see Dr. Greaser for the possibility of a pain stimulator vs. blocks.  The

seriousness of the chronic pain which the claimant continues to suffer is

solely related to the series of back injuries which he suffered while employed

with the respondent.  The respondent is the sole party responsible to provide

Mr. Milligan with all benefits which he is entitled pursuant to Arkansas law.

Respondents No. 1:

1. All the diagnostic tests on Claimant are basically negative.  All pain

management doctors do is run up bills and cure nothing.

Respondent No. 2:

1. In the event that the claimant is found to be permanently and totally

disabled, he would not be entitled to benefits prior to his last day of

employment, July 2, 2008, or prior to the last day he received unemployment

benefits after July 2, 2008, pursuant to § 11-9-506.

2. If the claimant is found to be permanently and totally disabled, the Trust

Fund stands ready to commence weekly benefits in compliance with A.C.A.
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§ 11-9-502.  Therefore, the Trust Fund has not controverted the claimant’s

entitlement to benefits.

3. The Trust Fund defers to the outcome of this litigation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is constitutional.

4. Claimant’s Motion to Recuse is hereby denied.

5. Claimant has not proven by a preponderance of the evidence that he is

entitled to a permanent impairment rating under the AMERICAN MEDICAL

ASSOCIATION, GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT (4th

ed. 1993)(hereinafter “AMA Guides”).

6. Claimant has not proven by a preponderance of the evidence that he is

entitled to wage loss disability benefits.

7. Claimant has not proven by a preponderance of the evidence that he is

permanently and totally disabled.
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8. Claimant has proven by a preponderance of the evidence that he is entitled

to prescription pain medication and muscle relaxants at the expense of

Respondents No. 1–that these medications are reasonable and necessary

for the treatment of his compensable injuries.

9. Claimant has not proven by a preponderance of the evidence that he is

entitled to a controverted attorney’s fee under Ark. Code Ann. § 11-9-715

(Repl. 2002).

10. Respondents No. 1 have not proven by a preponderance of the evidence

that they are entitled to an offset under Ark. Code Ann. § 11-9-506 (Repl.

2002) concerning unemployment benefits received by Claimant.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant; his wife, Teresa Milligan; and Charles

Vaulner, a longtime friend of Claimant.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, Claimant’s May 23,

2011 motion to recuse, brief in support thereof, and attached documentation, consisting

of 394 pages (said exhibit was separately bound and, per Commission policy, was retained

in the Commission’s file); Claimant’s Exhibit 2, his constitutional exhibit, consisting of one

index page and 11 numbered pages thereafter; Claimant’s Exhibit 3, a note from Dr.

Terence Braden dated May 20, 2008 and a printout of Claimant’s prescriptions, consisting

of one index page and two numbered pages thereafter; Claimant’s Exhibit 4, his August
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8, 2009 vocational evaluation by Robert White, consisting of one index page and five

numbered pages thereafter; Respondents’ Exhibit 1, records from the Arkansas

Department of Workforce Services concerning Claimant, consisting of 17 numbered pages;

and Joint Exhibit 1, a compilation of Claimant’s medical records, consisting of a two-page

prehearing questionnaire response by Respondents No. 1, two index pages, and 54

numbered pages thereafter.

In addition, I have blue-backed to the record the June 7, 2011 letter to the

Commission by counsel for Respondents No. 1 that addresses what medical expenses his

clients have paid.

Testimony

Bryan Milligan.  Claimant testified that he worked for the Independence County

Road Department for 19½ years.  In September 2005, he was leaning over to pick up three

to four bags of garbage when he felt a sensation in the center part of his lower back as if

he were being stabbed.  He had another incident in February 2006, but kept working.  In

November 2006, he was hurt while slinging bags of trash into the garbage truck.  As for

the  January 2, 2008 incident, he was leaning over to pick up a recycling bin, slipped on

a piece of cardboard, and felt a stabbing pain in his lower back as he was trying to keep

from falling into a water-filled ditch.

After the last incident, he was taken off work.  Claimant initially saw his own

physician, Dr. J.R. Baker; but Respondents No. 1 sent him to Dr. Lackey Moody.  He has

seen Drs. Braden and Brent Sprinkle as well.  When asked about his attempts to obtain

relief from his pain, Claimant stated:
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The pain management doctor, Doctor Siddiqui, we did spinal injections.  I’m
assuming it was steroid injection[s], and they were supposed to be three
spread out over several weeks.  And after the first one–they said I should get
some relief after the first one, but i didn’t and it felt like it made it worse, and
then she tried–I think it was called a bilateral branch–medial branch block
which was six shots, one on each side of my spine in three different areas.
And that definitely made it worse.  And when I went back to see her, follow-
up after that, having told her that I felt it made it worse, she wanted to go
back to the steroid injections and Workers’ Comp wouldn’t approve it.  And
as far as shots, that–anything like that, that’s the last we’ve done.

As for whether he desires additional treatment, he testified:  “Honestly, Mr. Spencer,

I don’t want any more shots in my spine.  I feel like it made everything–it just increased my

pain.”  He has been prescribed Hydrocodone and Flexeril by Moody, but Respondents No.

1 are not covering it.  When asked whether the drugs help, he stated:

To a very small extent . . . [i]t helps me sleep at night.  Other than that, it
doesn’t help a great deal at all with the pain, but it does help me sleep better
at night.  Before I was prescribed that, I was having really [sic] trouble
sleeping.

With the medication, he sleeps four to five hours a night; and with out it, perhaps two.

Claimant testified that he desires for the Commission to direct Respondents No. 1 to pay

for his treatment.  Asked to specify the treatment he is seeking, he responded:  “Whatever

my doctor [Dr. Moody] thinks will help me.”  This includes returning to Dr. Siddiqui for

additional pain management, if Moody recommends it.  Respondents No. 1 have ceased

covering Siddiqui’s treatment.

Claimant described his current condition as follows:

My lower back, I feel compressed, like I have just an unbelievable amount
of weight on top of me pressing down.  My lower back, it’s just constantly in
pain.  It does not go away.  I have a pain that goes across my left buttock
and down the back of my left leg, offset.  It’s not centered.  It’s to the side.
And in the last year or so, it has–it’s got to where it’s going plumb into my
foot.  It was doing that in ‘08, but it was just every once in a while.  And now,
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it’s just pretty much a constant–I can’t–I don’t know how to describe it.  It’s
just a constant pain that it seems to originate at my lower back and just travel
right across my buttock and through my leg and like it’s shooting out my
toes.

On a typical day, the pain level in his back and leg is 6/10 or 7/10.  The pain down his leg

occurs 80 to 85 percent of the time.  He also has pain between his shoulder blades and

in his neck.  The former is there all the time, while the latter pain comes and goes.  His

pain has worsened over time.

On a typical day, Claimant spends around 12 hours a day lying in his bed or in a

recliner.  When using the recliner, he elevates his feet and tries to place his weight on his

right buttock.  He no longer works in the yard, but tries to help with household chores such

as loading and unloading the dishwasher and occasionally doing the laundry.  According

to him, he is only productive about 30 minutes a day–and even then, only in five-minute

increments.  During those brief periods, he is standing or walking.  He no longer drives

very much because doing so hurts his back and causes his legs to “go to sleep”; his friend

Vaulner drives him.

He was approved for Social Security disability, with the benefits awarded

retroactively to November 2009.  This was the point at which his unemployment benefits

ceased.  Claimant was laid off from his job for Respondent, and was told that it was due

to budget reductions.  When asked if he could have continued working at that point, he

stated:  “I would have tried.  I don’t think I could have continued much longer.  The pain

was just beginning to–it was becoming debilitating.  I was not sleeping.”  At that point, he

was sleeping two to three hours a night at most.  He was not taking pain medication

because none had been prescribed.
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Claimant obtained a change of physician to Dr. Rebecca Barrett-Tuck.  He has not

seen Dr. Raymond Greaser.

It was pointed out that Claimant was perspiring profusely in the hearing.  He stated

that this occurs when he is “hurting real bad”–which causes his blood pressure to rise.  His

current weight is 312 pounds; at the time the injury, he weighed about 245 pounds.

Claimant attributes his weight gain to lack of mobility.  It was also pointed out that while

testifying, he alternated sitting and standing.  He does this to prevent his left leg and both

feet from “going to sleep.”

Under questioning from Respondents No. 1, Claimant admitted that at a point after

the November 2006 injury, he returned to work at full duty–albeit to a different position.

In this job, he was working in recycling, driving a pickup truck and pulling a trailer instead

of a full-size garbage truck.  Following the January 2008 injury, he returned to driving the

recycling truck until he was laid off.  He estimated that the period he was experiencing

sleeping problems while still at work lasted around eight months.  During those last few

months, however, he was not taking medication.  At the time of his layoff and thereafter,

he has not been told by any doctor not to work.  He has not applied for any truck driving

jobs since the layoff.

Claimant has undergone at least three MRIs, and two rounds of therapy.  While the

first round helped, the second made his condition worse.  He related that he had a four-

wheeler accident 12 years ago that shattered his left wrist and resulted in his undergoing

reconstructive surgery.  He tore all the ligaments in his left knee as well.  But he insisted

that his back was not injured.  Claimant agreed that during the period that his condition has
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worsened, he has done nothing.  In addition to drawing Social Security disability benefits,

he is on Medicare.  He still sees Dr. Moody, who prescribes Flexeril, Hydrocodone and

medication to control his hypertension.  Claimant stated that he has no other health

problems.

When questioned by me, Claimant testified that he is 47 years old.  He has a

current CDL, but has never undergone a DOT physical.  Respondents No. 1 are still

paying for his prescription medication.  During his testimony, the following exchange took

place:

Q. Okay.  So what you’re asking me to order in terms of pain
management, you’re not asking me to direct Mr. Matthews’ clients to
pay for these medications because they’re already doing that.  You’re
asking for something else that Doctor Moody may recommend?

A. If he recommends–

Q. If he recommends anything?

A. Yes.

Q. Okay.  It is your understanding, is there anything that has been
recommended for you that you’re not getting right now in terms of
pain management?  We talked about the epidurals.  We talked about
the medial branch blocks.  We’ve talked about the therapy.  And my
understanding from your testimony is you’re not requesting any of
those things today?

A. No, sir.

Q. What you’re asking for in the way of additional treatment is anything
that Doctor Moody may recommend; is that correct?

A. Yes, sir.

Q. But to your understanding, you’re not, at this present time, denied
anything that Moody has recommended; is that correct?
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A. That’s correct.

Respondents No. 1 pay for 80 percent of the charges for his visits to Dr. Moody, and

Medicare covers the balance.  He confirmed that while he may be having neck and

shoulder problems, those are not part of his claim.  As stipulated, he last worked on June

30, 2008.  He was laid off on July 2, 2008.

Teresa Milligan.  Called by Claimant, Mrs. Milligan testified that she has been a

nurse for nearly 25 years and that she and Claimant have been married 15 years.  She

was unaware of his having any back problems prior to working for Respondent

Independence County.  He was always a good provider before his injuries.  Since then, he

is “unstable,” and has nearly fallen several times.  She fixes his meals; and when he is

home alone and uses the microwave, he sits in a chair in front of the appliance while his

food is heating.  Toward the end of his tenure at Respondent Independence County, when

he arrived home he would take Tylenol at times and would not do much other than sit or

play with his grandson.

Based upon her observation, she did not believe that Claimant could continue

working for Respondent.  When asked why, Mrs. Milligan responded that his condition had

“gradually gotten worse.”  Any activity causes him to hurt and to perspire as he did in the

hearing room.  At most, he leaves the house one time a week.

Concerning his prescriptions, she testified that she does not have any knowledge

concerning whether and how they are being paid for.  She assumed that they were being

covered, with Medicare paying its part and Claimant paying 20 percent.
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Under questioning from me, Mrs. Milligan stated that Claimant began going downhill

after his second injury.  He has trouble standing, sitting or lying down for any length of

time.  Whether Claimant perspires depends on the level of activity.  It can occur if he

travels across the house.  She assumed that Respondents No. 1 were paying a portion of

the prescription bills.

Charles Vaulner.  Called by Claimant, Vaulner testified that he has known Claimant

since the two of them were five or six years old.  He described Claimant as being “a man’s

man” before the injuries.  Now, he experiences pain so severe at times that he has to lie

down.  They used to see each other quite often; but now they do so only about once a

week.  Their activities used to include fishing and basketball, but no longer.  Vaulner

stated that Claimant has great difficulty driving.  He steers with one hand while shaking the

other to prevent it from becoming numb.  Vaulner often drives him to his doctor

appointments.  Based on his observation, Claimant’s condition is worsening.

Under questioning from Respondents No. 1, Vaulner stated that Claimant’s

condition has worsened since he last worked in June 2008, and that his deterioration has

accelerated.

Records-Medical

The medical records of Claimant that were introduced at the hearing, and which are

part of Claimant’s Exhibit 3 and Joint Exhibit 1 reflect the following:

Claimant presented to Dr. Baker on November 14, 2006 with severe back pain.  He

related that the previous day, he picked up a recycling bin “and felt like he was hit in the

belt line.”  Claimant stated that his back hurts all the time and over the last few months has
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gotten to the point where he cannot go to the bathroom, sit or stand.  On November 20,

2006, he stated “This crap has been going on for years . . . getting really hard to deal with.”

He gave a history of having back pain for several years, with it being severe the past week.

Claimant described pain down his left buttock and leg when driving.  Dr. Baker noted that

Claimant had an MRI on October 25, 2005 that showed L3-4 and L4-5 disc disease.  He

was given a TENS unit on November 27, 2006.  On December 1, 2006, Claimant reported

that he was starting to improve.  Baker diagnosed him as having low back pain with left

sciatica and directed that he continue physical therapy.

On December 8, 2006, Claimant saw Dr. Bruce Safman and related that he had

been having lower lumbar pain for several years with occasional radiation down his left

leg. It became worse on November 13, 2006, when he lifted some trash.  His lumbar x-rays

were within normal limits.  No muscle spasm was present.  Safman suspected piriformis

syndrome and enthesopathy of the left hip, injected the left piriformis and left sacroiliac,

and instructed Claimant to cease wearing his wallet in his left rear pocket, which could be

irritating the sciatic nerve at that point.  On his return on December 22, 2006, Claimant

reported that his pain was unchanged.  No muscle spasm was present, but Dr. Safman

noted the presence of “a great deal of pain behavior.”  A lumbar MRI on December 27,

2006 was read by Dr. Richard Rolfes to show a shallow bulge at L3-4 with mild foraminal

narrowing, a mild bulge at L4-5 and mild foraminal narrowing, and a shallow broad-based

disc displacement at L5-S1 with mild foraminal narrowing.  Safman on December 29, 2006

stated that Claimant’s MRI showed a mild bulge at L4-5 and mild canal stenosis; but he



Milligan - Nos. F612649 & F800187 15

did not have a leftward disc protrusion to account for his left-sided pain.  No spasm was

found.  The doctor wrote:

The patient reports that since he returned to work with restrictions of 20
pounds lifting, his pain has gotten worse; however, there are no findings on
examination.  At this point, this gentleman has subjective back pain.  There
is no objective pathology to account for the persistence of his pain or the left
sided radiation.  I do not have anything additional to offer him.  I have
released him at maximum medical improvement.  In the absence of objective
pathology related to this injury, there is no basis for a disability rating or
permanent restrictions.  There is no need for me to see him in the future.

Claimant obtained a change of physician to Dr. Barrett-Tuck and saw her on August

29, 2007.  He related that he originally hurt his back in September or October of 2005

while working for the City of Batesville, and that was significantly exacerbated in November

2006.  While he had been transferred to a more sedentary position, he related that sitting

bothers him and the pain is constant.  She noted him to have a spasm on the right side of

his spine and a “hyperlordotic curve.”  Barrett-Tuck read the previous MRI to show “a

congenitally small canal as well as some degree of disk bulging, particularly at 4-5,” but

no evident ruptures.  She recommended a myelogram and a post-myelogram CT.

The MRI on September 26, 2007 showed a mild posterior bulge at L4-5, with no

significant stenosis; and a posterior bulge at L5-S1, with no significant compromise of the

nerve root sheaths.  Dr. Gregory Lewis read this to reflect only mild degenerative changes.

The myelogram, performed on the same date, showed only a mild posterior bulge at L4-5.

Dr. Barrett-Tuck on October 10, 2007 saw Claimant and wrote:

Brian [sic] Milligan returns today for review of his myelogram and post-
myelogram CT scan and further recommendations.  The myelogram really
looks quite good.  I do not see any nerve root compromise.  Likewise, the
post-myelogram CT scan does not show any disc ruptures, foraminal
stenosis, or canal stenosis.  I do not see that surgical intervention is going
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to be an option for Mr. Milligan.  I have recommended that he been seen by
pain management to consider possibly spinal cord stimulator versus blocks.
I have released Mr. Milligan to return on an as-needed basis.  I will be more
than happy to re-evaluate him if a change in his condition indicates that he
requires re-evaluation.

Dr. Lackey Moody saw Claimant on January 3, 2008.  Claimant related that he hurt

his back the previous day while working for Respondent No. 1 when he stepped on some

cardboard and slid and had to catch himself.  He described having a sharp burning pain

in his left hip and down his left leg.  Moody assessed him as having low back pain and

sciatica and prescribed, inter alia, Flexeril and Vicodin.  Claimant on January 7, 2008

reported to Moody that he had experienced some improvement.  However, the record later

has the notation “Seems worse.”

A January 10, 2008 lumbar MRI showed minimal bulges at L3-4, L4-5 and L5-S1,

which no significant effacement of the dural sacs or nerve roots, according to Dr. Joseph

Aubrey.

Claimant saw Dr. Siddiqui on February 28, 2008 and underwent a lumbar epidural

steroid injection.  He did not report having any relief, and did not undergo the remaining

injections in the series because he was sent to Dr. Terence Braden.  On April 9, 2008,

Siddiqui performed bilateral lumbar facet medial branch blocks at L2, L3, L4 and L5, and

noted marked improvement in his pain at the time of discharge.  Claimant on April 10, 2008

reported that his back pain is constant, varies from 5/10 to 10/10, is aggravated by

movement, and radiates mostly down the left leg.  No significant spasms were detected.

Siddiqui assessed him as having chronic pain syndrome, lumbosacral spondylosis and

lumbar disc disorder and wrote:
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1. For his back pain, I would recommend, and performed, bilateral
lumbar medial branch block.  If the patient has 50% or more
alleviation of his pain, he would be a candidate for chemical
rhizotomy.

2. His leg symptoms may still come from the generalized annular bulge
or lumbar disk disorder, and for that I would recommend either a
transforaminal injection or continuation of the lumbar epidural
injections.  I may also consider a nerve conduction study at a later
point in time.  This was discussed with him; he agrees and wishes to
proceed.

On May 13, 2008, Claimant underwent a functional capacity evaluation.  He was

determined to have given a reliable effort, and demonstrated the ability to work in the Light

category.
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Dr. Braden wrote a note on May 20, 2008 that reads:

I’ve been asked by facsimile from Ms. Debbie Lakey to address the results
of a Functional Capacity Evaluation which has been received.

I’ve received a report of a Functional Capacity Evaluation from Functional
Testing Centers, Mountain Home, AR.  Evaluation dated May 23, 3008.

According to the Functional Capacity Evaluation, Mr. Milligan gave a reliable
effort.  Based upon the Functional Capacity Evaluation, he can be returned
to a light classification of work.  This would be occasional lifting of 11 to 20
pounds.  Frequent lifting of 1 to 10 pounds and constant lifting of weights of
a negligible amount, which would be much less than 1 pound.  He can also
perform sitting on a constant basis based upon his functional abilities.

Based upon this, Mr. Milligan can return back to being a truck driver for
Independence County Recycling.  His limitation other than sitting and driving
a truck would be based upon his Functional Capacity Evaluation placing him
in the light physical demand level.

He has reached maximum medical improvement from the injury that he
reports to have sustained as of this date.

His impairment based upon the AMA Guides to the Evaluation of Permanent
Impairment, IV edition, is a 0% impairment to the whole person.

A reported dated April 4, 2011 from IWP reflects that Claimant has an outstanding

balance of $1,894.56 on prescriptions of Cyclobenzaprine (Flexeril, a muscle relaxant),

Hydrocodone (a pain medication), and Exforge (a blood pressure medication).

Records-Nonmedical

Claimant’s Exhibit 1.  This exhibit, comprised of letters by Claimant’s counsel to the

Commission and to the Attorney General’s Office, pertain to his challenge to the

constitutionality of the Arkansas Workers’ Compensation Act.

Claimant’s Exhibit 2.  This exhibit is comprised of a February 2, 2007 letter by

Claimant’s counsel to the Commission (and copied to Attorney General Dustin McDaniel)
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pertaining to his challenge to the constitutionality of the Arkansas Workers’ Compensation

Act, counsel’s October 27, 2009 letter to General McDaniel, and Deputy Attorney General

Dennis Hansen’s July 7, 2009 response.

Claimant’s Exhibit 4.  Robert White conducted a vocational evaluation of Claimant

on August 3, 2009.  His August 8, 2009 report reads in pertinent part:

Summary
Objectively we have a 45 year old male (considered a younger individual)
with a high school education with work history as previously described.  He
has suffered several injuries over the years with resulting vocational
handicaps affecting return to work.

Conclusions
Quoting “A Guide to Rehabilitation” Chronic Pain Syndrome, “...This
syndrome characterized by diffuse, severe complaints not always related to
objective medical findings.  Degree of impairment (as outlined by physician)
will more accurately determine vocational handicaps.  In severe chronic
pain/chronic disability clients the psychological problems may be sufficient
to eliminate a return to the labor market.”

Bryan stated he now spends all of his time trying to stay comfortable and
lessen the pain he experiences 24 hours a day.  He has no good days and
is very limited in any activity, noting he has gained 25 pounds as a result of
a sedentary life style.  When asked about future treatment he stated he knew
of no other options available to him and surgery had not been
recommended.

While I make no claims of any medical background or knowledge, Bryan
appeared in severe, unrelenting pain during this interview.  I don’t know if
further diagnostic work or examination will provide any solutions for him but
the stress he appears under from pain, lack of sleep and anxiety is very
unhealthy and life shortening and further investigation if agreed to by all
parties may be warranted.

As he is currently, I have no recommendations for hi[m] vocationally and
would consider him unemployable.

(Emphasis in original)
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Respondents No. 1 Exhibit 1.  This exhibit is comprised of the records of the

Arkansas Department of Workforce Services concerning, inter alia, unemployment benefits

paid to Claimant from July 5, 2008 to November 12, 2009.

ADJUDICATION

A. Whether the Arkansas Workers’ Compensation Act is constitutional.

As stated above, Claimant filed on May 23, 2011, a “Motion to Recuse and Notice

of Intent to Introduce Evidence at Hearing,” along with correspondence and numerous

attachments.  Therein, he argued, inter alia, that the provisions of the Arkansas Workers’

Compensation Act that provide for the establishment of administrative law judges are

unconstitutional.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. 07-268 (Ark. May 3, 2007).  Claimant

did not seek to distinguish Long or to argue that it should be modified or overruled.  Hence,

the Act is constitutional, and Claimant’s motion is denied.

B. Whether Claimant is entitled to an impairment rating, plus related permanent partial

disability benefits.

Claimant has asserted that he is entitled to a permanent impairment rating, and

permanent partial disability benefits pursuant thereto.

In Jones v. Wal-Mart Stores, Inc., 100 Ark. App. 17, 262 S.W.3d 630 (2007), the

Arkansas Court of Appeals held that the Commission has the authority to assess its own

impairment rating in the absence of a physician-assigned impairment rating.  See also
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Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994); Polk County v.

Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001).

Permanent impairment, generally a medical condition, is any permanent functional

or anatomical loss remaining after the healing period has been reached.  Ouachita Marine

v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).  Pursuant to Ark. Code Ann. § 11-9-

522(g) (Repl. 2002), the Commission adopted the AMA Guides as an impairment rating

guide.  See AWCC R. 099.34.  A determination of the existence or extent of physical

impairment must be supported by objective and measurable physical or mental findings.

Ark. Code Ann. § 11-9-704(c)(1)(B) (Repl. 2002)(“Objective findings” are “those findings

which cannot come under the voluntary control of the patient.”  Id. § 11-9-102(16)(A)(1)).

Permanent benefits are to be awarded only following a determination that the

compensable injury is the major cause of the disability or impairment.  Id. § 11-9-102(F)(ii).

“Major cause” is defined as “more than fifty percent (50%) of the cause,” and a finding of

major cause must be established by a preponderance of the evidence.  Id. § 11-9-102(14).

Any medical opinion must be stated within a reasonable degree of medical certainty.  Id.

§ 11-9-102(16).

Claimant under Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002) must prove his

entitlement to an impairment rating by a preponderance of the evidence.  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, ___ S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).
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The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

As discussed above, Dr. Safman, in releasing Claimant from treatment for his

November 13, 2006 back injury, opined on December 29, 2006 that “there is no basis for

a disability rating . . . .”  Dr. Braden, in turn, was asked to address Claimant’s condition in

the aftermath of his treatment for his January 3, 2008 injury.  He did so, and on May 20,

2008 wrote that Claimant was entitled to a zero percent (0%) rating.

The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  After consideration of the evidence,

I credit these opinions, particularly that of Dr. Braden, and find that Claimant has not

shown his entitlement to an impairment rating.  The parties have stipulated, and I have

accepted, that Claimant sustained compensable back injuries on the above-cited dates.

But he has not proven that these are the major cause of any disability or impairment.  As

for objective findings, his most recent MRI, performed on January 10, 2008, reflected

minimal bulges at L3-4, L4-5 and L5-S1, with no significant effacement of the dural sacs

or nerve roots.  These are the same findings of his September 26, 2007, which Dr. Lewis

read to show only mild degenerative changes.  This comports with Claimant’s statement
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to Drs. Baker and Safman that he had been having back trouble for several years

preceding his injuries.  In light of the foregoing, I cannot find Claimant to be entitled to a

rating, plus related permanent partial disability benefits, without resorting to speculation

and conjecture.  But such cannot serve as a substitute for proof.  Dena Construction Co.

v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  He has not met his burden of

proof on this issue.

C. Whether Claimant is permanently and totally disabled.

Claimant has also contended that he is permanently and totally disabled.  To be

entitled to any wage-loss disability in excess of an impairment rating, the claimant must

prove by a preponderance of the evidence that he sustained permanent physical

impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell, 340 Ark.

475, 10 S.W.3d 727 (2000).  Claimant’s back injuries are unscheduled ones.  Cf. Ark.

Code Ann. § 11-9-521 (Repl. 2002).  For that reason, his entitlement to permanent

disability benefits is controlled by § 11-9-522(b)(1), which states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  Pursuant to §

11-9-522(b)(1), when a claimant has been assigned an impairment rating to the body as

a whole, the Commission possesses the authority to increase the rating, and it can find a
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claimant totally and permanently disabled based upon wage-loss factors.  Cross v.

Crawford County Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).  The term

“permanent total disability” is defined in the statute as “inability, because of compensable

injury or occupational disease, to earn any meaningful wages in the same or other

employment.”  Ark. Code Ann. § 11-9-519(e)(1).  The wage loss factor is the extent to

which a compensable injury has affected the claimant’s ability to earn a livelihood.

Emerson Elec. v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).  In considering factors

that may impact a claimant’s future earning capacity, the Commission considers his

motivation to return to work, because a lack of interest or a negative attitude impedes the

assessment of his loss of earning capacity.  Id.  The Commission may use its own superior

knowledge of industrial demands, limitations, and requirements in conjunction with the

evidence to determine wage-loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark.

App. 307, 635 S.W.2d 276 (1982).  Finally, Ark. Code Ann. § 11-9-102(4)(F)(ii) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Disability” is the “incapacity because of compensable injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

compensable injury.”  Id. § 11-9-102(8).

At the outset, I must find that because Claimant has not proven his entitlement to

a permanent impairment rating, he cannot show that he is entitled to wage loss disability
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benefits; the first is a prerequisite for the second.  Parson v. Ark. Methodist Hosp., 103 Ark.

App. 178, ___ S.W.3d ___ (2008)(citing Wal-Mart Stores, Inc. v. Connell, 340 Ark. 475,

10 S.W.3d 882 (2000)).

As for whether he is permanently and totally disabled, the evidence before me

reflects that Claimant is 47 years old, and was employed with Respondent Independence

County for over 19 years.  During the period at issue, he was a sanitation worker.  As

stipulated, he sustained compensable injuries to his back on November 13, 2006 and

January 2, 2008.  

He testified that his back condition has worsened since the accidents–particularly

since his employment with the county ceased.  At that point, he was not taking prescription

medication–none was being prescribed–but was working at full duty, albeit in a different

position than the one in which he was injured.  Claimant maintained that notwithstanding

the layoff, he could not have continued working much longer because his pain had become

debilitating and he was having trouble sleeping.  Mrs. Milligan holds a similar belief.  I note

that his prescription medication, by his own testimony, has helped somewhat with that

issue.  He has worked nowhere since then, but has applied for and been receiving Social

Security disability benefits.  Claimant admitted that at the time of his layoff and thereafter,

no doctor has taken him off work or advised him not to work.  He still has an active CDL.

He sweated profusely during the hearing–when no one else present appeared to

be doing so–and attributed it to elevated blood pressure caused by his pain.  Claimant

weighs around 312 pounds, substantially more than the 245 pounds he weighed at the

time of the injury.  He is dieting to help with this problem.
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Per his testimony, his back pain is constant, and on a typical day is 6/10 or 7/10.

The pain often radiates down his left buttock into his leg.  Mrs. Milligan and Vaulner

testified that they believe he is in pain.  Claimant spends about 12 hours each day lying

in his bed or in his recliner.  Claimant testified that he is only productive about 30 minutes

each day, and only in five-minute segments.  He only leaves the house once a week and

rarely drives; his friend Vaulner often drives him and handles his errands.  Claimant

described having difficulty standing or sitting for any length of time; and I observed him

switching these positions during his testimony.  He complains of problems with numbness

in his lower extremities.

While Claimant denied having back problems prior to September 2005 and

February 2006 work-related incidents (neither of which are part of this or any other

workers’ compensation claim), his medical records reflect that he told Drs. Baker and

Safman that he had suffered from back problems for several years.  Dr. Lewis’ finding that

Claimant’s 2007 MRI showed only degenerative changes, and his 2005 MRI findings of

disc disease at L3-4 and L4-5, comport with this.  He has not been treated surgically; no

doctor has recommended otherwise.  Claimant’s objective findings even on his most recent

MRI showed only minimal disc bulges, and do not reflect any herniation or significant

stenosis.  He takes medication to deal with his pain, spasms and blood pressure that the

attributes to his injuries.  Claimant states, however, that they are of limited benefit.  The

therapy and injections he has undergone have not afforded him any lasting relief.

Claimant has undergone a functional capacity evaluation.  He was assessed to

have given a reliable effort and demonstrated the ability to work in the Light category.  Dr.
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Braden, who treated Claimant, reviewed these findings and opined that he could return to

being a recycling truck driver for Independence County.  Regardless, he is not motivated

to return to the workforce.

Based upon my review of all the evidence, including extensive documentation and

testimony from the witnesses, and having had the opportunity to assess their credibility,

I find that Claimant has not proven by a preponderance of the evidence that he is

permanently and totally disabled.  In doing so, I find that he is sincere in his belief

concerning his condition.  But such a belief, no matter how sincere, is not a substitute for

credible evidence.  Graham v. Jenkins Engineering, 2004 AWCC 46, Claim No. F112391

(Full Commission Opinion filed March 12, 2004).

D. Whether Claimant is entitled to additional medical care, including pain

management by Dr. Siddiqui.

Claimant has contended that he is entitled to additional treatment of his back, to

include pain management by Dr. Siddiqui.  Respondents No. 1 assert otherwise.

Arkansas Code Annotated § 11-9-508(a) (Supp. 2011) states that an employer shall

provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.
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v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

Claimant in his testimony made clear that he does not want any more injections in

his back of any type–which would foreclose all of the proposals by Drs. Siddiqui and

Barrett-Tuck–and desires no more therapy.  While Claimant contends that Dr. Braden also

recommended pain management, the evidence before me does not reflect this.  What

Claimant is seeking in the way of additional treatment is anything that Dr. Moody–whom

he trusts–may recommend.  Of course, I cannot speculate at this point and direct

Respondents No. 1 to cover something that has not even been recommended by Moody.

The treatment that Dr. Moody rendered was prescription medication.  The evidence shows

that Claimant is currently receiving Hydrocodone and Flexeril, plus medication to control

his high blood pressure.  Respondents No. 1 are no longer paying for these drugs.

Claimant testified that his pain aggravates his hypertension, but his medical records do not

reflect this.  But he also testified, and I credit, that the Flexeril and Hydrocodone help his

condition somewhat, and enable him to sleep.  “Medical treatments which are required so

as to stabilize or maintain an injured worker are the responsibility of the employer.” Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  I find that Claimant

has proven by a preponderance of the evidence that he is entitled to prescription pain

medication and muscle relaxants at the expense of Respondents No. 1–that this treatment

is causally related to his stipulated compensable back injuries.
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E. Whether Claimant is entitled to a controverted attorney’s fee.

Because Claimant has not proven his entitlement to any indemnity benefits herein,

he has not shown that his counsel is entitled to a controverted attorney’s fee under Ark.

Code Ann. § 11-9-715 (Repl. 2002).
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F. Whether Respondents No. 1 are entitled to an offset.

As discussed supra, Claimant testified that he received unemployment benefits; and

the parties stipulated, and I accepted, that the benefits began on July 2, 2008.

Respondents No. 1 Exhibit 1 confirmed this.  Under Ark. Code Ann. § 11-9-506 (Repl.

2002):

(a) Any other provisions of this chapter to the contrary notwithstanding, no
compensation in any amount for temporary total, temporary partial, or
permanent total disability shall be payable to an injured employee with
respect to any week for which the injured employee receives unemployment
insurance benefits under the Arkansas Employment Security Law, § 11-10-
101 et seq., or the unemployment insurance law of any other state.

(b) Provided, however, if a claim for temporary total disability is controverted
and later determined to be compensable, temporary total disability shall be
payable to an injured employee with respect to any week for which the
injured employee receives unemployment benefits but only to the extent the
temporary total disability otherwise payable exceeds such unemployment
benefits.

In light of the finding that Claimant has not proven his entitlement to any of the types of

benefits cited in the above provision, I find that Respondents No. 1 have not shown their

entitlement to an offset.

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809

(Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d

57 (1995).
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


